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Peldriones suomired ko e WSYMidd\e Diskrick Ceouck &F\oﬁ&c\
2 ndkice, oF appeal ko Hne W Ciccuiy WS- ourk ) hppeals.
DY\ -J\M\L 39“) 01 \‘\/\,(_ u“‘(,in.u:\sv A.ev\\e)\ Cex )(\Q'ma*ez & a‘p?u\—

S\der a‘a‘p\ua"ﬁowgor C.O.k-lﬁh’%av\c' whidh us denied Auaust Q'
201X (the enbanc rorhov\ wos neir addressed ). Pekikivner aﬁ:\'\e)‘ ,
for 2wk F cerlioracs Wit Mis Courk Wi was deme Felo 19,
‘2013, f&\\c&(\ms wag demed k‘,(.\ V9, a013 (case we.1d-1709).

1

dened on January b (300%. No o{::;\or\ wew Yo elned Ae)t(\a\.

\/\a\oea.s (Q.\'\(& vursua‘r\\ Yo ax US.(.. Su‘v\ov\ '}Q%‘{ ~\V\ ’AAC uﬂ\‘(&é\ o

Courd Judae G.Kendal| Shat P Ssued & 34 pact orde A@nt:)- :

ton woas ms\eadine or gov&’us'\ws Ao Ve SR and Ao,w\\leé., ,

b\l on ¥he menl ,\4\L\' ‘?hi\lﬂ ‘o 2address Mhe $reé\¥ic araamu&!. —
L On l%’“‘ﬂol& Pf,k“c‘\ohef sWomired 2 Pro $e Mokion Ao eon-



1
} Oﬂ A ask a(p‘aoM ; Flocndas Firek Dighrick Courh of
il\»{;‘;w\\s \«@\9 thet the jur wathruckions on nikiz\ ‘)rwoca\—_
‘W\QN\A sc\ﬁ Ae&cn&(, UV\gQ(\' Q,“S\-avxa You( (:lrc\mA”\m,J wesre
conticking and contvedichory neceXing eodh oter oS\he,
“no duk ceXrea)” and ‘\’Aguéfg‘\—v ((;fza}c“cons\i)rw S S -
qu\Aszuc\'a\ excor v We cag oV' F\OUA \I.S’tz\‘\'b,\sl 634
Yo (Fla 1% Deh 20\4), Ce('\‘&—\\)\n a clues\'i'o»'\ oQ 3(‘“\‘ F“\o\io ,
mperfance to the Dupreme Court o€ Florida adking ' Does
Flocida Standacd Jury Tusheuckion (Crimnal) 3.6E ) Yrovide =
Confliiching (nstrackions with respect o the Au\—\a Yo felfeak ?
- DY\ “a«,\'\ QO)&D\S‘M\ W\ Of0 e Fc)c{\iw\ Q’o(, wak OD" o

k? ?w\S o elall oV— r\)e,\-ﬁ\ower, see¥ina felied bosed on the.

| First Oigkrick ?f‘ovxouv«.emem\'- Th repla ko the Skekes regponse
!.\)e,\'\\’\oncf Liepnd eNen Pn.\r\-\'\Lf han &o‘A or the Firsk Diskrier
iQxFla(m\r‘s% how zau‘mf) e Wskruckions tn 2bsence. X the exfrcssw\ _
| ferm “a\@rcswr" or as u_'\Qu. U\V\\a\r&u\ &dr, ‘\‘na. Yerm™ rovc¥e5"
becomes sul fu/\' o amoiguous inkerpretation. The \od‘r\ion was
;JQ“;‘,_O\ on f‘ia l%’*"‘.&o S without oP'm"\on. On Tune: 22,8015
PekiNoners motton Qo ro.hzar‘mﬁ and rehearing enbanc wasg

| demied cbin O\NQM V. Skake , A015 WL 376213 (Fla 1 DeA Jan.
Qq,aons) where ‘\-\'\Q, Firsk Dighaiek hel A \'\'\z\\- Oliver walved hWs
;'r’\ Wt Yo re\;& based on We ervor o &Qﬁ\rmz.\:ulb\s (C%uts‘f\ns
HAhe wshachions . As Pebilioner had alerted the cosrdr 4o the ~
"pz\c\— Mz his Aria) counse) $ m?-;c,a\\n ob'ec-\—e.e\ to the wnskeu-

habeas torpus was Med in Florida’s Filh Diskrick Cond ¥ o

;g}iov\s -er e&c\;» oauV\\-,\a\— mug \oe, asSuw\Qg *\M\‘\' ‘\"M— %*A\‘(:s S R

|l umu\\' \'\r\a\’ ?e,\"\\'ib'y\c(’s <\'r|a\\ CD\AV\S(.\IS (e,(‘/uti)’ go( <..re_c;\a\
i‘.ngmc\m\s on “necessihy” whida ‘)rb\f\&ta A Smlar evcor
| was the Yoasis for denis\. The Stake araued +hal the niuzsi-ul .

i'\ wstraction waived ama fia\v\- o relied based o the o\o\')ukd to
i‘hns\fu(fh ONS. oz

‘ On Ok 13,305 PeXiNoner 5°“‘f)\"" Aisue%'\ov\anj feviend Yrom

[ 8



{

| |

; the, Qupreme. Courk of Florida whhese bekh Mis case and Olivers

lwere $¥aae,A ending disposition of Stake V. Meore 181 Se3d 1130,

;!H%7 which 51 Januac 14 2016 it dismissed Ceview og.The,

Lcourt then issued an order For Pekidioner ko shows couse as —
:-\-o why We case should nok be dismissed as o resw-oY
,;”\‘\'6 Aec.'\s: en Ao velin u\&\'\ ;\UF]SA‘\C,\"\O'A Oc Stade v. Mocce o

| While Retibieners response to the order was pendinc the

‘courk chose do Voetrer ackiculake the guestion ‘pese,c) 63 B o
the Firsk Diskeick with reqacd 4o F\onA yanswering Whether —
"Flario\z; %bn&arA Jue Twskruction (Q,t;m\na\) 3.6(8D s L
i"C,ov\?u\s}n ,Contradickory o wiskeading with respecktothe
;du\—\o o rexreal when Yhee i< a quesfNon as fo whether the .
;Ae,eev\Aav\\— was ‘\-\'\e, \v\'\\-}a\ a rcsso(.”} n the negative yon
March (0% 206 (See Stake v Flowd V86 Se3d 1013(Flagol).
I The Court decided that it should den ;)uri%é'\d-}or\ of

Pebibioners case on Ma 25" 30\6 (see Q\PranAix'B). S—

; Yehiioner Now Steks ik & cerkiovet beloce ths
;‘Howor‘a\v\b Couck amA Cavs 1'\' ko\as truae ke ‘\'\M. less stiin er\‘\' e

l standara oD Ceview) % re.ssu)\ n \'\a\v\es V. Kt(ne\',qa Sy, i
i5q4,404 us. 81 (1973); and B % deems aecessar ap ofnkd.. ..
! lu()&\ c,ouv\se,\ o re,v resenXation olr\?e;\"n\‘:cnv.( s beha 2— ﬁKr\-‘\Dx\'e

1

7 VW’.&SOHS for Sran’('mg the war

l
; Florida's contraversial “Stand Your Ground "\ aw has
;\oee,n the semitive dopic of heated discussion on TV flews
‘shous, TV. +alK shows |, talk fadio newSpapers, and internet
: C\f\a‘\"hf S\nee belore ks ePleck e date UQ Ockobec fgfa? DOS;
| ovef a decade aqo. The debate centers for the mosk \oar-F
|acound questions ol “when does i+ and ‘when does i not”
a\ﬂ:l or does + allow selective, a‘of\‘{oa\w‘on of s ?rohoHon .

S demonstated inthe unAis‘)cheA eV dnee \o!escn’re.o\

; q



in Ahe” Stakemenk o the cate the Wskank case < the

!e, ome. OF the questions \n corkroversi. This Courts opinion -
fw‘\\\ Aarihy the Shandacd of Q.c"ua\ ‘orb&c\{c\r\ b “Stand Your
\Ground “laws noion wide. , -

‘I Whether owikting, kerms \Ke “mmmssor Yor o sezcl?;c
:‘cordb\c ce\on\es \&(\\Q mi\’\'u(,\"\ns ; usofs ’(\\a\’ c\c?enAanks
fshm&'ma their rouv\a n &sz_, Wemsdes ov ancther
ace nok juskilied i an wiia\ly proveked theie assailand;

allows convickions Ror Aoncrimina) o¥fenses; as™ provoked”

Can translake 4o have av\aue.A ,of \rr'\\-a\—e.A,ana\ nek nuess:m\d

iun\aueu\\n or aﬁ%rasiwo\o. o . o

|

' Flecida Statute 116.013 (3) (3006) holds thak® Anuyone who
!\s ack en%a%e,a N an un\au&u\ adkwiky and who is B«*z\o\ﬂe,c)\

W 2y place where e o she Was o fiaht Yo loe, s o é.u’«:) .
Ho vekreak and Wwas the clak ko skand Wit of e acound and
EN\u}c Rocce. wsiln Qorw,'\(\c\u&\ A&AA\\O focce W e or the -

The law en ;)-;,\S‘\"\?ia\o\e, use c‘: Qorce, accordivxc\‘ *0‘ R

'fuxsona.\o\ \oe\'\eﬂeS ‘\‘c 1S Necessar ’chc so Yo ?mu\k c\e.c:‘c\/\, N—

oC tbfez\\' \:oé\\\x:) Ve Yo \'\\msz.\?r Ye \nuse\\' of ano\her o ‘o
f(ue“\— Yhe commission & a Focclle Qe\cmo. (e A‘)Ywé“.x )

f

le use of nondead\ Rocce 3s 3.6(9)

Force is 3.6(¢) and ")uS\"'Q'l

[tchers on when Y lawe applies alse ?rwiJ«_s an excephion for
then s Aoe,s not applu. This seckion ‘mQ'orms ‘\'\(\cm )(\f\m)( W a\P?\\@s
g‘por‘ \Aa cessor " ciking Florida’s Use of Torce bs:) 2ggressor “shakue
T76.041, (See vn\givﬂ) and €)2nd \0\3 dowg s¢ demonskeotes

; 2Me dodol A validake the e.xc,er\Iov\ ;ac)(wa\%w@ g Gila s,

i
| i0

|

'w\«a)c the ‘d\w muet believe 4o heve been p roven bvaovxé\ O feasen- ,A

The Standard ‘S\m:L'Sv\w uckion on bus\r',?‘m\a\{, use GQ- cleac\b . )
a

jand dong with 3ppeisin the celakve :)MA eg /aHOMOQj'MD\ fesee-
i



AAAAA Floridas Firsk Disheick Couck o?.}se e2\sin Flowd vovake,
151 Se3d 452 (Fla 1% DA 204D held thal Stamdard Juin Toshi-
uckion 3.6 Jushliable Use ¥ Dead\ Force wuns VE%Q_mqul-._;,,, o
ly_erconeous Wwskeuck, q-jurers Ak de¥endank bk dd and
&?&_no‘r_hav;;__a_c\u dochresk.

___Jotfj one f two Citcumerances B s _gg?,\ALni—;an_‘-J)i\zvg.
ey

As Fla. 9%k 776041 s cleac\ ,_'q__S_‘&a,*s.s{fé_gqf_zsn,og.—gg—yxsgg‘w_,,-;:
inkermingling \x w28 ¥ meXwe ?g&,gv;.so.,‘ astiliable use R o
gbfw,i’:\,‘agu\'_tjj@,@,\,‘s (%) is Aeac\s 2 C.—Dnﬂ'\g)c_m\a\.dr\_sy\ould S

| ant_toncedes thak e was Yhe jadial aggressoc of

Q)_ﬁ!g_?r_oéy_as(mm_\\s requiced +o and meeks Yhe Olicakion oF T
rwlv\ﬁ'i‘ogao’no\ 2 feasonabole doubk thak the A&mé\avw\.wa;,m o

1\'\’\&_ : sof,

| Ox¥ecd Amedican Dickionacy delines a%%,rg,aaion'fg;,‘l_.the_ ,,,,,,,,, o

__|ack & maKing an ug_\fmsg\r-'.ed,a acK. 2 a hoshile adkion hedile

\oe,.\(mv;of:_Ax\A,AeQim,s ._L‘ a%ams&ry,m.g ‘ousqv,\ or__(&gy\\'{,&__ I

Ithat attacks Bicsk or beains hoshilities T ——————

__ A____ Websters L New Lc\\eﬁewic_\%manﬁ de&\msi‘

o.@(ess\on.'_{_ e e
Jas 1. Tnitakion of Locedlu) Usu. heshle ackion agansk ancthert

ATTACK 2. The prackice. of aWacXine, or e.,m_mkghfm.:hgsg
in Violakion ¥ tecrikecial ¢ ‘ss(:)\r,\_’cs "TWASTON, vV

T is uncontested thak Rhikoners deial coursd) dijeded

to the jm&‘m\__z_ﬁamssgr or mofe actucakely the \wkia) proveker
inctruckions WAtk wee guen foreadh Count{(See A?fgnA'sx Ky, R

[on the grounds that the evidence Ai A,,no};su‘z]oor&—:\&. And Whle.
|the tomplainiag wikesses never admitked +o making the vecbal
| theeak thak Petifoner and his oic\biend needed Sw‘\f‘l*_\g‘\'o walk
_|them to their car. The ,]wo_se.wb(, in closing ace umen\i,rzxmmﬂA :

11 28 o queshion ,down ‘)_\asoiysa the W\ma?-_ zmQ
men made tv e couple, none the \ess vecoamzes ik as

unA\ngl—zd,,M ¥ the casefSee Appendix M closing acgamenk pb

a?frqagki\-\@a@, ,

w_




?.085, 107 and Ti1).Even in the face of Blanco denwing his

,‘ aﬁmmc\« Based on the Skakes concession ot W comr\a‘m—
Nng witnesces iz whak can only Yoo viewed as the witia
hotklines and enceoachment | ixs V\O;l

| thak Hhe :\“r‘j believed the Skake to have VP@JC,A Pelbivner

H\Q ‘\vf\\—{a\ 2ggresgof bewond = feasonable Aou\o‘q inorder
}'?bf the nstruckion 4o aFF\D.
' OKPor& Amecican Vickionary, delines" covo¥e 3 71&0—

Imake angry .4 reuse or \nake (a \ommn-o ackien 3.
o produce as 2 reackion of ePReck.

|
las 1. To cause an e, resenkmenk or dee
[’ro roke ackion 3. To skr 4o action.

.’ b)Uoshr's New \)ch\A b\c’t\cvmﬁﬁ Thicd Colleae Ediron
ia\ e "Pro\ro\q” as 1.40 2xdke to some ackow or Reelin

;2 o awn e,(‘i lrr'\’rah/ oC av\naj 3‘\‘0 5\%( \.\F (AQ\':‘W\ or ‘g@@\'\v\
(4 4o cal por\'\\,e:tck,e. :

r Qee,\'ms'\r\.&.'fc cause,

As 2 bully s kel 4o berome an e.(e.o\l‘\rr‘r\’a’(d o anMey-

ed by avickimd ¢l A o stand his cound and some 22;
warn thak unwilling vichn Yo badk o\wsf\a\es\— Yhew v(wo\tz'f,, ,
+he ‘WSHIE\-\:)-,&\M ‘u‘&\rudﬂon (w‘uﬂ\oui' l‘e.DefeV\co \':gne, w(posL
ob c\\ar\:)"m o the iniha\ agaressor) allows Tor one Yo lose Yne
1ri8\'\4\’ SQamA Pherc (ouV\Q Sl becavse, ‘\'\'\Q,\:) stood the

rbunA.h)‘i%Ou\' dea\(? exr(%s}v\ ‘(ke, ?“r o3 o?— aw'\iqi\-',cn
]?"\Q. ambiauoug *Um‘mg :) t,,
lonall V&D\R—.Av\o\ a“ovdg cosecutors Yo dbtaw conviciions
'based on Nonexiskenk ot lenses.

N\

| The Flocida Supreme Courk in Stake V. Floyd, 136 So3d
1013 (F!a.aol(p) em‘)\r\us\za; ek “he ;)\x(\\z)'w\sh\x&“\ov\s here
|

(%

(ensonable ke prpsume

- Welbsters T New Colleqe Diekisnacyy debines provcke’

o u%)m\d{\ < the inshruction untomshiful- -_ )



&

&;;L nms;::r ‘\‘Dgt.us e \uc .fS,,Aa\"\’cM{'ion_oni\‘\‘\& SN u!g(__w, _
f)l\lo":a\_ uesHion AOQ: fack concern\hS_m\ﬂg was We wivial S
; @:6559(:_ and_ ek Consuv)‘ey\ccs ;R tw\\:) Plow Pom ey

Ak {m\na\—'\t}nff___,

The inskcuckions as quen \nPekitioner’s case foreada  ©

Chacae fails Yo cleacly skake thek the excention. onl .a\.se?,\ies B
+0 an_acecessor Scenerioleee Nopendix I (Tur Iy,\;Q(ud‘l‘g;st,_
| Records 5,330,333 ,%3Y, 330,338, 340,343 and 3949) In fack the

_“Slnﬁn\g Lffwo’ta\ ctucs\:\‘oy\‘_’ s newel 25¥ed.

Thg‘_prese,mhon,mﬁh\\ 2¢d\ o\‘&o?r)r\nggrmr_bsikdlin o
_\AfDrs _on Severa\ occassions «lurln closing _araumm e
‘)Pf,_’c}_&:igng, r shou\d hz.\\.l_g,_\e,g_’g'f?_ri_o r_\:); Ahe Cendeonizdion Yo

((See hppendix M o708 11 and 1s)

prevenk i Even wihile nceding the *Svand Your Geound” Jans,

|0 .__\_'»\&,Q : %fﬂé&cf,

_ Pekikioner has neiced &V\c a\oszv?c:—og A;\ mdicakion

F

RNEN. 2 F%F S

ucpose in e tnskeadbons ob other

thak Ahe Flocide Su{)rcmge_,,_

cases as well. Ta

_Cgu[_if_o_\mﬁlgoke.a\_ih, astoL:,\_!\f_\g : IRV ‘_\h_ﬂ&u,}l'ié_l\s___,

based on the Courks presendodion o We inskadiong in
s decision. T44 pnssl‘a\,&, that the

e.iunl frel-w}_ion She, .

| Stake’s “Stand Your Ground” Lavs and due process.
bu the 19 Anendment o the US. Conskikulion |
L W\\,\ ‘—Ow\"mue ‘l‘D L{ Ae\/\'\f.a Yo an MV\Q&“\O
_tNzens within Flerdas \urisdickion . Flon
_|Coark ob Af’r s’ Lllave, B doco
~ |ude of the exro,(,a!
|den he,
o ehitens and families wdho a

lattacks and even the S»35¥¢m s
has frese_vx\—w\

6\4&(.&1\,\',%0!,, I
has )of.ey} Q\AA‘ —
ma,\o\e,,n.v\m‘acﬁp?',, S

das FMWDigkaidy

ni2¢ the Consikudional ma nk

ong with the, Supreme Couck o} Floridals

oL Jurisdickion is WKely 4o Gesuly in Weeparade haom

Q,\'\% vickime ¥ yalouda) | ,

eIt As it 1 2016 2nd Rekbioner

s 165ue, Ginces ak leas) 2008 e ko \newe the,

13



. \J\c\'\vv\’a oQ v’(o\ew\- e, A

| would mem\)f Ahem Ao

| %\ow&c me,rn’rs (eac\r\w\ nor ’ro See ‘r\f\e,m N\J\rcsse)\ TN am3

o’:—\ng( ase ‘\'\ms Cou(\— m be \'\M \as‘r o o Q—D( k\rv; ackua
';Sua\\ég thnocenk c\\-\zevxs who on\.

want what thew deserve accodine 4o the Cons%’m&w -

_ A. that ndudes buk \s ot Limked ’msaxmr X2 \::) 2n m aF\—uL\
"O t)fswtog\q\os V. Skake , 1 50.3d 139 (Fla. 5" Den

_ T SteXe v K\a?w\m $35 9024 aﬂfs as‘)(ﬂa Aooa) »(»\,_

S\,\v(u\r\g_ Couct o?- Flerida. clarified Aaak’ Flor\z)\& oucks have

held thak lmroﬁ‘\wem OQ efimina) sanchiens withouk S\a\-u\'o(:)
Jauthority, is fandementa) ector.. . one maw never be convicked

og a _Yion QX\S\—e.v\)c erime ... Convieh ON\ &% 2 non Qx\s\—w\- wime.
_|is._ ‘:w\Aamgv\\-a\ exCofl W\aV\A\z\\-\ (eversa.\ LN u.\\/\u\ effeC

» lwag hwiked b c\e&av\:)cw\)r as b? (e,nlues\' Soc 19 taskradkions

oNn 2 non eXi1srawt OQQQ.V\SC— on A(.\mn v, 'v’ra\‘z. Y36

Se.2d 30,21 (Fla. 1932); nuwxa.\\ v S’(a\z 729 Saad 1aca (ﬂa Hh
— Deh mﬂ ana Frw\u\o\'-s Ve Sxake , 7% 3624 9%9,990 (Fla 5
ek 1996)), -

_____ A me exam \& bg {-\ms ra\'\ona\c occ\\ﬂ‘{A TN V\ose,_

aoox)) o

V.Stake (3R Sed (05 (071 (Fla 1 DAANE) where Mhe

\r\é\ )\3\(\-21

. (,Duf'\' !{\e\o\ \'\Aa\' L\B\f\ev\ i wlors afe§;§?\ 2 \v\s\'mc\\on\ ‘\'\l\a)(_“ S
yx.ézsf\\,qu\* otaltime

Mok does nok eXeX, e excof (s Rundamenkal and s pecse

f eve,fs\\o\e, \And e case wusk ot cemanded Roc (‘&\T\a\

\/\C,’(‘LA oQ
o (ead X\r\e, u(o(S the <kal
Cu\ c\o\ X

A(A b\f w\%\'ruc.\’\ovx foe

?0-&\5 Lourk (fw\é« Mhe esros Yo be QunAaMa\ as ‘\'\\{,
&e(evxu. ?U‘M\\'\LA the Jaey *o‘mr)\ he A&QO’\A'N\\‘ 5m\\-\.3

1% ekkemoked m\lc\w\\a( mans \zuahe, Whidh s a non exvs\'ev\\’
JecimelOne cant both abten 3~ and \V\\IQ

unhﬁ\3 comm(J- 2 SMOIL ad’)

7 |,"|,,,

o S u\ \cc\“ *\!\L CounlX Qoumc\ \\A&\' ‘t\r\e AtQ%A‘ch’ vias con-
1\' ke w\ans\wcg\/;’a Jouk because Me Xaa\

'S r\ \igence Z\\‘\'\l\ow W o ob u_}nor\ was rmse:)\ Me



: Precedent 1n Wis Lourk has eskallished Mokt Where
|I a verdick is swpp orkable. on one qround, buk viok on anokhes
;&néx WS M ossible 4o e\l unica %row\c\ the 3\“\3 sRlecked
i‘“\e vecdick must be sek aside. Yakes V. Uniked Sko¥eg, 354

US. 29%, 77 Sk, 1064 (1957).And where a Pro\/\s'\or\ o Me Con-

_IS*‘\\'\.\’(\DV\ gor\:\é\s convickien on a packicular 3mm\c\,&\'\e— S—
icov\sh’m\iona\ %uafo«w\'{C ¢ Voloked bu o qevers\ Verdick
g&\'\a\' wau hove (esked on Kok aarou\v\é\. Gr‘\&'\v\ \L Uv\‘\X—eo\
Skates, 50 US. 4o 112 Sk 46k (199().
l o ,
i Thus Pehibioner asserks i ko loe a makker ot %rea\\' \oub\gc
i\m?orhwce, thok s Honorable Courk ke \n Yo eskablish ag
Hthe 1aw of Mhe \and unek will be 2 %‘caia(é\ ol al,“a\ {Jro)rw\'-,,
,fiov\ re,g)ar‘A'ms“%\'av\A Your Geound’ ' laws na¥onwide. o

| Whether due process is vielaked where stake courks
\Construe obiecked +o instruckions tobe athirmotively
'requested based on Yrial counsels request Sor tnskruckions
on a Con?'lic)dr\s ‘\-\r\wr? undiscussed with her client,

?os\mb a2 similar butr no iAer\-\:nt.a\ excef.

j h)he&ke( b\j re%ues'\"mc:) a wnsteuckion which \MS&A on
;&\\Q_ hh\i\—‘a o the Circumstances of the case does ot
| Yeaso r\a\:\\é apply ,a defendank waives Yhe courk’s propec
in\'e(‘)re,‘\a ton and enlorcemenk &) the a rovr'\a)ce \aws

1

;'\s eskabYished wiin Yhe a?e roe(\a.\'e, skandards.

| From e womenk ot Wis arrest and a\l Macougiou bis
g'l'(' wl Gouck ‘)ro(.e,e,(\'\vxﬁs Pehikroner's o\epe\r\se_, has béen that

I he adked n b O\CCu\S-& and Ae.Dense cQ another. The Yex*\r\en\’
g ‘Dor\'\bn of the \aw cbml((v(\vva the C\(u.\ms\'awbbs, Fla-$yak, 776013

15
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|

oleﬂ\‘m} he Grcumekaned even where ackual inmowence



(3), establishes thak "Anuene...whe is attacked... has no
|Auka Yo vekceak and hog Xhe fight Yo stand Wig o her afound
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JUSTIFIABLE HOMICIDE

The killing of a human being is justifiable homicide and lawful if necessarily done
while resisting an attempt to murder or commit a felony upon the defendant, or to commit a
felony in any dwelling house in which the defendant was at the time of the killing,

EXCUSABLE HOMICIDE

The killing of a human being is excusable, and therefore lawful, under any one of the

following two circumstances:

1. When the killing is committed by accident and misfortune in doing any lawful
act by lawful means with usual ordinary caution and without any unlawful
intent, or

2 When the killing occurs by accident and misfortune in the heat of passion,
upon any sudden and sufficient provocation.

I now instruct you on the circumstances that must be proved before JOHN DOBBS
may be found guilty of Second Degree Murder or any lesser included crime.

MURDER - SECOND DEGREE
§ 782.04(2), Fla. Stat.
(Count One)

To prove the crime of Second Degree Murder, the State must prove the following
three elements beyond a reasonable doubt:

WILLIAM TROY is dead.
25 The death was caused by the criminal act of JOHN DOBBS.

3. There was an unlawful killing of WILLIAM TROY by an act imminently
dangerous to another and demonstrating a depraved mind without regard for
human life.

An “act” includes a series of related actions arising from and performed pursuant to a

single design or purpose.

An act is “imminently dangerous to another and demonstrating a depraved mind” if it

is an act or series of acts that:

1. a person of ordinary judgment would know is reasonably certain to kill or do
serious bodily injury to another, and

v 2 is done from ill will, hatred, spite or an evil intent, and



3. isofsuchanatmﬂmltheactitselfindicatsanindiﬁ'ermoetohummlife.

lnordermoonvictofSeoondDegreeMmder,itisnotnmryfonheSmetopmve
the defendant had an intent to cause death.

MANSLAUGHTER
§ 782.07, Fla. Stat.
(lesser included offense of count one)

To prove the crime of Manslaughter, the State must prove the following two elements
beyond a reasonable doubt:

1. WILLIAM TROY is dead.
2 JOHN DOBBS intentionally caused the death of WILLIAM TROY.

OR

ThedesﬂxofWILLIAMTROYwascausedbyﬂ)cculpnblencgligenccof
JOHN DOBBS.

However,medefendmtemnotbeglﬁltyofmmlaughﬁerifmekiningwaseithu
justifiable or excusable homicide as I have previously explained those terms.

1 will now define "culpable negligence” for you. Each of us has a duty to act
reasonably toward others. Ifﬂlueisaviolaﬁonofthtdlny,withotnmyoonsciomintmﬁon
to harm, that violation is negligence. Bmaﬂpablcnegligmeismt_thanafailmemuse

life, or of the safe ofpusonsacposedtoitsdmgﬂouseﬂ’ects,otsnehmanimwamof
maswmiseapwmpﬁmofawnsdmsindiﬂ'umcemwmeqummwlﬁchshows
ummmmcklm&.magmsslywdwsdisegmdofﬂnsafaymdwdﬁreofdw
pubﬁc,msmhmhuﬁﬂ'aencemtbeﬂghtsofoﬁxrsasiseqﬁvalemmmhneuﬁonal
violation of such rights:

lhenegligunactoronﬁsﬁonmmtlnvebemmnmﬁmedwiﬂnannnudisegmdfor
the safety of others. Culpable negligence is consciously doing an act or following a course of
oonductﬂ:ﬂﬂnedefendaﬂm\stluvehwwn.ormsmblyshmﬂdlnveknown,waslikelym
cause death or great bodily injury.

Inmdermconviaofmmslaughwwmﬁmnlm,itisnmmryformcSmc
mprovemattbedefendamhadaptunedimdhuenttoeausedeaﬂl

N
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JACKSON Cl
MAR 08 2016
’ .{;‘@ IN THE DISTRICT COURT OF APPEALS
= FIFTH DISTRICT OF FLORIDA

FOR MAILING BY:

JOHN W. DOBBS,
Petitioner,

V. Case No.:

STATE OF FLORIDA,
Respondent.

IN PRO PER PETITION FOR WRIT OF HABEAS CORPUS

COMES NOW, Petitioner, John W. Dobbs, in pro per, before this Honorable
Court, on petition for Habeas Corpus, as the conditions of his incarceration do not

meet their constitutional mandate.

John W. Dobbs, #C00618
Jackson Correctional Institution
5563 10" Street

Malone, Florida 32445
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STATEMENT OF THE CASE

The undisputed evidence established at trial establishes that: On the night of
October 24™, 2006/ early morning of October 25™ 2006 between 1:35am and
2:15am, Petitioner and his then girlfriend Deanna Washington, while visiting the
State of Florida, had stopped to patronize a topless bar called Thee Doll House.
Inside the club the couple met a man named William Troy and briefly engaged in a
not at all hostile, but not quite polite conversation.

Around the 2:00am closing time the couple left the club and saw Troy with 3
or 4 other men. Petitioner’s vehicle and the vehicle transporting Troy’s party were
parked 6 parking spaces apart. One or more form Troy’s party yelled to the couple
something to the effect of they needed security to walk them out. Initially the
statement appears light hearted. Petitioner is entering his car when Troy’s friend
and employee Andre Blanco starts to approach the passenger side of the couple’s
vehicle. Petitioner’s girlfriend, being the passenger, points out that one of them is
walking over. Petitioner asks her to stay in the car, leaves the driver’s side and
walks around the back of his car to meet him.

When Blanco arrives a fight initiates between them which all parties and
witnesses perceive as a fist fight. The fight takes place close to the rear passenger
side of Petitioner’s vehicle. Almost immediately Blanco is knocked down and his

friend Franciso Gotay approaches Petitioner swinging. Petitioner evades the



punches and strikes Gotay with what all parties and witnesses perceive as a punch.
After being knocked down Blanco swiftly recovers and attacks Petitioner from
behind. Petitioner’s girlfriend exits the vehicle and enters the fight to help
Petitioner as William Troy and his partner Anthony Riollano enter the foray. The
couple hears someone yell “get her” or “get the girl.” It’s around this time that one
of them appears to get seriously injured and Petitioner concedes to resorting to use
his pocket knife; as Ms. Washington is grabbed by Riollano then tossed to the side
ending her courageous attempt to ward them off. Next, while Petitioner was
fighting at least one of Riollano’s friends, Riollano approaches from behind, grabs
Petitioner from the side by his shirt collar and strikes him on the head and neck
several times. Members of his party feel they are unable to continue and, Riollano,
not knowing whey the fight has stopped (yet recognizing that it has), stops hitting
Petitioner.

Both Blanco and Gotay notice they are bleeding and don’t know why.
Petitioner gets up, the couple gets in their car, and William Troy falls to the ground
due to stab wounds. Andre Blanco and Francisco Gotay then realize they were
stabbed.

As the couple leaves the parking lot a truck they believe to be occupied by
one of their assailants tries to run them off the road. Hanzel Holiday, a valet from

the club across the street, admittedly not a witness to the incident; claims to have



struck Petitioner’s car twice in order to run the couple off the road. This in
response to his supervisor, Phillip Allen Westfall, the valet for Thee Doll House’s
request for him to stop their car. On his third attempt Holiday notices Petitioner
with a gun pointed in the direction of his attack, and he stops pursuit.

Petitioner, the only African American male in the fight, was the only man
arrested and accused of a criminal act; although he alerted arresting officers of his
self defense claim.

After Petitioner’s arrest that night, Petitioner was charged by way of
Information on November 20, 2006 with the second degree murder with a weapon
of William Troy (count one); aggravated battery with a deadly weapon or causing
great bodily harm to both Francisco Gotay and Andre Blanco (counts two and
three), aggravated assault with a firearm against Hanzel Holiday (count four); and
shooting from a vehicle (count five).

Petitioner’s trial took place from February 26™ thru March 1% 2007, where
he pled not guilty by way of justifiable use of force under Florida’s then fairly new
“Stand Your Ground” law. After presentation of the evidence the trial court
instructed the jury as to count one, second degree murder, and also the lesser
included offense of manslaughter in accordance with the standard jury instruction.

Petitioner was found guilty of counts one thru four and not guilty of count

five (shooting from a vehicle) the only charge he denied committing the underlying



acts for completely. Petitioner was sentenced on March 7%, 2007 to natural life in
prison for count one; two fifteen year sentences for counts two and three; and five
years with a three year minimum mandatory for count four.

Petitioner’s direct appeal was denied and his convictions affirmed by this
court per curiam on December 16, 2008. Petitioner’s Motion for Rehearing was
denied on January 26, 2009, and this Court issued its mandate on February 20,
2009.

JURISDICTION

The jurisdiction of this court is invoked through Florida Rules of Appellate

Procedure 9.100.

REASONS FOR GRANTING THE WRIT

On February 12, 2009 the 1¥ DCA in the case of Montgomery v. State, 70

S0.3d 603 held that the language of the standard jury instruction for manslaughter
by act providing that the State had to prove that the defendant intentionally caused
the victims death in order to establish that he committed manslaughter, was
fundamental error in prosecution for second degree murder, because due to the
erroneous instructions, the jury was prevented from returning a verdict for the

lesser included offense of manslaughter if it believed the defendant did not intend

to kill the victim.



The State appealed the decision to the Florida Supreme Court and on April

8, 2010 the 1 DCA’s decision was upheld in favor of Montgomery in State v.

Montgomery, 39 So3d 252 (Fla. 2010).

Recently in Singh v. State, 41 Fla.L.Weekly D206 4™ DCA Case number
4D08-2171 (January 20, 2016) the 4™ DCA explained that: Giving erroneous
instruction on manslaughter by act as lesser included offense constituted
fundamental error where defendant was convicted of offense not more than one
step removed from manslaughter. And fundamental error is not cured by giving of
instruction on manslaughter by culpable negligence even if evidence would have
supported finding culpable negligence.

Thus, fundamental error occurred in Petitioner’s trial (See the jury
instructions in records page 325-327), his jury wasn’t impartial.

Since under Florida law a district court of appeal, on appeal, maintains
jurisdiction of a case until the date that it issues its mandate. The fact that the 1%
DCA rendered its decision on the law on February 12, 2009, means Petitioner is
eligible for relief, as he falls in the pipeline where his case was pending at the time
in this Court until February 20, 2009.

Also, Petitioner perceives and argues that the effects of this error resonate
much deeper than the plain error regarding count one because of the extraordinary

circumstances of his case. Petitioner asserts that the error which was fundamental



to the jury’s consideration of count one, also prejudiced the jury’s consideration of
counts two, three, and four, because of the undisputed theory that the alleged
crimes took place during one continuous episode. The fact is that if Petitioner were
found guilty of manslaughter rather than second degree murder, it’s more than
likely that the jury would have felt more legitimate finding Petitioner acted in a
reasonable use of force regarding the other counts.

In State v. Sandhaus, 41 Fla.L.Weekly D289 5" DCA Case No: 5D14-116

(January 26, 2016). The definition of second degree murder is “the unlawful killing
of a human being, when perpetrated by an act imminently dangerous to another
and evincing a depraved mind regardless of human life, although without any
premeditated design to effect the death of any particular individual.” §782.04(2),
Fla.Stat. (2011). The Florida Supreme Court has interpreted the section as follows:

Conduct that is imminently dangerous to another and evincing a depraved
mind is characterized by an “act or series of acts that: (1) a person of ordinary
judgment would know is reasonably certain to kill or do serious bodily injury to

another, and (2) is done form ill will, hatred, spite or an evil intent, and (3) is of

such a nature that the act itself indicates an indifference to human life. State v.

Montgomery, 39 So.3d 252-255-56 (Fla. 2010)(quoting Bellamy v. State, 977

So.2d 682, 683 (Fla. 2™ DCA 2008). “[S]econd degree murder is normally



committed by a person who knows the victim and has had time to develop a level
of enmity toward the victim.”

“ ‘[E]xtreme recklessness’ or ‘an impulsive overreaction to an attack or
injury is itself insufficient to support a second degree murder conviction.” Antoine
v. State, 138 so0.3d 1064, 1073 (Fla. 4™ DCA 2014) (quoting Dorsey v. State, 74
So.3d 521, 524 (Fla. 4" DCA 2011). An impulsive overreaction to an attack or
injury is insufficient to prove ill will, hatred, or spite. Morgan v. State, 127 So.3d
708, 718 (Fla. 5™ DCA 2013); Bellamy, 977 So.2d at 684. “While the jury may
reasonably reject the theory of self-defense in a case involving a defendant’s
impulsive overreaction to a victim’s attack, such a case warrants a conviction of
manslaughter, not second degree murder.” Dorsey, 74 So.3d at 524 (citing Poole v.
State, 30 So.3d 696, 698-99 (Fla. 2" DCA 2010).

The jury’s view of Petitioner’s mind state, and thus degree of culpability,
was fundamentally tainted regarding each charge that followed; after having been
compelled to presume that Petitioner acted with ill will, hatred, spite, evil intent or
a depraved mind based on the error in the instruction on the lesser included. It’s
more than reasonable to conclude that the jury believed that it may have been
reasonable for Petitioner to use non-deadly force based on their perception of the
circumstances, but that he exceeded the force he was entitled to regarding count

one. They would then be hard pressed to find that Petitioner was not acting in a



depraved mind state in the counts to follow. Once set on the course of having
declared Petitioner guilty of murder rather than manslaughter, debating Petitioner’s
culpability regarding the other charges would seem almost frivolous.

For jury instructions to constitute fundamental error the error must reach
down into the validity of the trial itself to the extent that a verdict of guilty could
not have been obtained without the assistance of the alleged error. Tramel v. State,
2015 WL 2186613, 40 Fla.L.Weekly D1104 (1 DCA May 12, 2015).

Considering the undisputed facts and the totality of the circumstances its
more likely than not that the error regarding count one had a poisonous effect on
counts two, three, and four.

“The scope and flexibility of the writ- - it’s capacity to reach all manner of
illegal detention - - it’s ability to cut through barriers of form and procedural mazes
- - have always been emphasized and jealously guarded by courts and lawmakers.
The very nature of the writ demands that it be administered with the initiative and
flexibility essential to insure that miscarriages of justice within its reach are

surfaced and corrected.” Henry v. Santana, 62 So.3d 1122, 1128 (Fla. 2011)

quoting Harris v. Nelson, 394 U.S. 286, 291, 89 S.Ct. 1082, 22 L.Ed.2d 281

(1969).



CONCLUSION
Wherefore Petitioner respectfully requests that this Honorable Court reverse
and remand counts one thru four for a new trial, or provide any other relief this

court recognizes Petitioner is entitled to, to avoid a manifest injustice.

PROVIDED 10 %MW

MBI John V. Dobbs #C00618
MAR 08 2016 Jackson gorrectional Institution
5563 10" Street
FOR MAILING BY:fQ&-Qi Malone, FL 32445-3144
In pro per
DECLARATION

UNDER THE PENALTIES OF PERJURY, I hereby declare that I have
read the foregoing in pro per petition for writ of habeas corpus; and the facts stated
herein are true.

Jor;b W. Dobbs #C00618
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Case No.:
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STATE OF FLORIDA,
RESPONDENT,
/
PER PETITION RPUS

Comes now, Petitioner, John W. Dobbs, in pro per, before this Honorable
Court, on petition for Habeas Corpus, as the conditions of his incarceration do not

meet their Constitutional mandate.

John W. Dobbs DC# C00618
Jackson Correctional Institution
5563 10th Street
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STATEMENT OF CASE

The undisputed evidence established at trial establishes that: On the night of
Oct. 24%, 2006 / early moming of Oct. 25%, 2006 between 1:35 am and 2:15 am,
Petitioner and his then girlfriend Deanna Washington, while visiting the state of
Florida had stopped to patronize a topless bar called the Thee Doll House. Inside
the club the couple met 2 man named William Troy, and briefly engaged in 2 not at
all hostile, but not quite polite conversation,

Around 2:00am closing time the couple left the club and saw Troy with 3 or
4 men. Petitioner’s vehicle and the vehicle transporting Troy's party were parked 6
parkingspaoesapan.(heormfonnTmy’spmyydledlodﬁecouplc
something to the affect of they needed security to walk them out, Initially the
statement appeared lighthearted. Petitioner is entering his car when Troy's friend
and employee Andre Blanco stants to approach the passenger side of the couples
vehicle. Petitioner’s girlfriend being the passenger, points out that one of them is
walking over. Petitioner asks her to stay in the car, leaves the driver side and walks
around to the back of the car to meet him.

When Blanco arrives a fight initiates between them which all parties and
witnesses perceive as a fist fight. The fight takes place close to the rear passenger
side of Petitioner’s vehicle. Almost immediately Blanco is knocked down and his




friend Francisco Gotay approaches Petitioner swinging. Petitioner evades the
punches and strikes Gotay with what all parties perceive as a punch. Afer being
knocked down Blanco swifily recovers and attacks petitioner from behind.
Petitioner’s girifriend exits the vehicle and enters the fight to help Petitioner as
Anthony Riollano and William Froy enter the foray. The couple hears someone yell
“get her” or "get the girl". llsmundlhistimllmoneofuunappwswga
seriously injured and Petitioner concedes to resorting to use his pocket knife, as
Ms. Washington is grabbed by Riollano and then tossed to the side ending her
courageous attempt to ward them off. Next, while Petitioner was fighting at least
one other of Riollano's friends, Riollano approaches from behind, grabs Petitioner
from the side by his shirt collar and strikes him on the head and neck several times.
Members of his party feel they are unable to continue and, Riollano, not knowing
why the fight has stopped, yet recognizing that it has; stops hitting Petitioner.

Both Blanco and Gotay notice they are bleeding and don't know why.
Petitioner gets up and the couple gets in their car, and William Troy falls to the
ground due to stab wounds, Andre Blanco and Francisco Gotay then realize they
were stabbed,

As the couple leaves the parking lot a truck they believe to be occupied by
onc of their assailants tries to run them off the road. Hanzel Holiday a valet from

the club across the street, admittedly not a witness to the incident; claims to have




struck Petitioner’s car twice in order 10 run the couple off the road. This in response
1o his supervisor, Phillip Allen Westfall, the valet from Thee Dolls House's request
for him to stop their car, On his third attempt Holiday notices Petitioner with a gun
pointed in the direction of his attack, and he Stops pursuit.

Blanco, Gotay, Riollano and Troy had consumed a large amount of alcohol
prior to the incident. Blanco, Gotay, and Holiday cach have multiple felony
convictions; Troy had been convicted of battery on a law enforcement officer; and
on the night of the incident Blanco was on probation. Blanco, though claiming not
to have remained in the fight against petitioner, and describing only being hit once
by him; received multiple cuts and stabs, Gotay claims too as well though no
evidence was offered outside his testimony. William Troy died as a result of his
stab wounds. Holiday claims to have feared for his life. Petitioner received
multiple injuries including 6 cuts, While Petitioner testified to have seen one of
them swinging something shiny which he perceived as a knife; and security for the
club, Justin Idle, claims to have seen one of them hitting Petitioner with what he
believes may have been a key; all testified to never secing Petitioner with a knife
during the altercation; except Petitioner. Petitioner, the only African male in the
fight was also the only man arrested, and zccused of a criminal act; although he

alerted the arresting officers of his self defense claim.




After petitioner’s arrest that night, Petitioner was charged by information on
November 20", 2006 with second degree murder (with a weapon) of William Troy
(count one); aggravated battery with a deadly weapon or causing great bodily harm
to both FrancisooGouymdAndelanco(coumslwoandthmc);aggmmed
assault with a firearm against Hanzel Holiday (count four); and shooting from a
vehicle (count five)

Petitioner’s trial took place from Feb. 26 thru March 1%, 2007, where he
pled not guilty by justifiable use of force under Florida's then fairly new stand your
ground law. Over trial counsel's objection, Orange County Circuit Court Judge
Lisa T. Munyon, instructed the jury on the second portion of the forcible felony
law where the jury was told that Petitioner's actions were not justifiable if they
believed he provoked his assailants. Petitioner was found guilty on counts one thru
four and not guilty of count five (shooting from a vehicle) the only charge he
denied committing the underlying acts for completely. Petitioner was sentenced on
March 7%, 2007 to natural life for count one; 2 fificen year sentences for counts
two and three; and five years with a three year minimum mandatory for count four.

On direct appeal and subsequent federal efforts Petitioner argued that the
initial provocation instruction was misleading or confusing to the jury and deprived

him of his Constitutional guarantee of a fair trial,




JURISDICTION
The jurisdiction of this count is invoked through Florida Rules of Appellate

Procedure 9,100,

REASONS FOR GRANTING WRIT

On August 26", 2014, the First District Court of Appeals for the state of
Florida, in a case called Floyd v. State, (sce Floyd v, State, 39 Fla.l. Weekly
D1800), declared that the "initial provocation” instruction in conjunction with the
"stand your ground" instruction; negated the “stand your ground tlause. This was
reinforced with its decision in Deandre Ross v. State, 40 Fla.L . Weekly D327 1*
DCA. Case No.:1D13-4401 (February 3%, 2015),

In both cases the jury was instructed that "the deadly use of force is not
justified if you find: [the defendant] initially provoked the use of force against
himself, unless{:]...[he] had exhausted every reasonable means to escape the
danger other than using deadly force™ Floyd at DI800. The jury was also
instructed that "[i]f the defendant was not engaged in unlawful activity and was
attacked in any place where he had a right to be, he had no duty to retreat and had
the right to stand his ground and meet force with foree, including deadly force..."

The Floyd court explained this instruction was conflicting because the stand
your ground provision stated the defendant had no duty to retreat so long as he was
not engaged in unlawful activity; however the "aggressor” portion stated he had a

6




duty to retreat if he provoked. Thus, the instruction stated the defendant “did not
have to retreat... and did have a duty to retreat before using deadly force.” Id at
1801. The court concluded the “conflicting jury instructions negated cach other in
effect, and therefore negated their possible application to Floyd's only defense” self
defense pursuant to the stand your ground law.

In the instant case both instructions were provided for cach of the charges
for which Petitioncr was convicted (see trial transcript p. 717-760 for jury
instructions or records p. 325-350). The harmful effect on his case is materially
indistinguishable from that of either Floyd or Ross. The fact, that junist of reason
agree with the prejudicial effect Petitioner has asserted for years results from
combinins‘:‘two instructions, establishes beyond a reasonable doubt the high
likelihood that its influence deprived Petitioner of his 6* amendment right to a fair
and impartial jury. In violationg of both the U.S. and Florida Constitutions. Any
argument, made by the State for any reason whether invited or otherwise, made in
opposition to this petition can only verify the States intention to hold Petitioner to a
double standard. This would again violate the Constitutional guarantee of
protection against cruel and unusual punishment. As, Petitioner could not possibly
succeed in a request that a court of law hold him to a double standard regarding

guilt or innocence.




Thus, Petitioner respectfully request this Honorable Count to reverse each of
the relevant convictions granting the relief provided to both Floyd and Ross, and
prays for his emergency release from an unlawful detainment.

Respectfully submitted,

U3l
John W, Dobbs DC# C00618

DECLARATION
Under the penaltics of perjury, I declare that | have read the foregoing in pro

per petition for writ of habeas corpus; and the facts stated herein are true

John MD&CDMIS

B o~ - R—

MAR 18 2005




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy has been mailed to: The Fifth
District Court of Appeal, 300 South Beach St., Daytona Beach, F1. 32114; and the
Office of the Attomey General 444 Seabreeze Blvd., Daytona Beach, Fl. 32118,

MAR 18 2015

John W. Dobbs DC# C00618
Jackson Correctional Institution
5563 10th Street

Malone, FL 32445-3144

In pro per

FOR MARING WY
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FIFTH DISTRICT
JOHN W. DOBBS ,
Petitioner,
V. CASE NO. 5D15-0977
STATE OF FLORIDA ,
Respondent.

DATE: March 24, 2015
BY ORDER OF THE COURT:

ORDERED that Respondent in the above-styled cause shall, within ten
days of the date hereof, file a response to the Petition for Writ of Habeas Corpus, filed
March 20, 2015.

| hereby certify that the foregoing is
(a true copy of) the original Court order.

OURT
TR

e

?@mu R Maakis

PAMELA R. MASTERS, CLERK

CC:

Office of Attorney General  John W. Dobbs




RECEIVED, 4/1/2015 11:56 AM, Pamela R. Masters, Fifth District Court of Appeal

IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FIFTH DISTRICT
JOHN W. DOBBS,
Petitioner,
v. CASE NO. 5DI15-0977
STATE OF FLORIDA,
Respondent.

y

RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS

COMES NOW, the Respondent, by and through the undersigned Assistant
Attorney General, pursuant to this Court's March 24, 2015, order to respond to the
Petition For Writ Of Habeas Corpus, filed with this Court on March 20, 2015, and
states:

PROCEDURAL HISTORY

Petitioner was tried by jury and convicted as charged in the information of
second degree murder with a weapon, two counts of aggravated battery with a deadly
weapon or causing great bodily injury and aggravated assault with a firearm. He was
found not guilty of shooting from a vehicle. He was sentenced to life imprisonment
for the murder conviction, concurrent terms of 15 years imprisonment on the
aggravated battery counts and a 5 year concurrent term for the aggravated assault. He

appealed to this Court and was initially represented by the Public Defender’s Office



who filed a brief on his behalf, an amended initial briefand a second amended initial
brief. (See 5D07-1057) However, Petitioner exercised his right to represent himself
dismissing his appellate counsel and the second amended brief filed by the Public
Defender’s Office was withdrawn. Petitioner filed his own pro se initial brief, raising
three issues. The issues were sufficiency of the evidence, cumulative prosecutorial
misconduct and improper jury instructions. (Appendix G) Specifically, Petitioner
argued that the trial court committed fundamental error by giving the necessity
instruction because it negated self-defense. (Appendix G, pg. 50-51) He argued that
the necessity instruction was in direct conflict with his self-defense and/or justifiable
use of deadly force in that the justifiable use of deadly force eliminated the duty to
retreat which was contrary to the necessity instruction thus confusing and misleading
the jury. (Appendix G, pg. 53) This Court per curiam aftfirmed on December 16,
2008. Dobbs v. State, 1 So. 3d 189 (Fla. 5" DCA 2008).

While Petitioner’s direct appeal was pending, he filed a Florida Rule of
Criminal Procedure 3.850 Motion for Postconviction Relief which was dismissed due
to the pending direct appeal. Petitioner never filed another rule 3.850 motion.
Petitioner did file a 28 U.S.C. §2254 Petition For Writ Of Habeas Corpus with the
United States District Court Middle District of Florida. (USMD Case No: 6:10-cv-

663-0rl-18-GJK) One of the issues raised was the same jury instruction issue raised

-2-



on direct appeal. (Appendix A, pgs. 96-118) The federal habeas petition was denied
and dismissed with prejudice on January 24, 2012. (Appendix B) He sought a
certificate of appealability with the United States Eleventh Circuit Court of Appeals
which was denied on June 29, 2012. (Appendix C) Petitioner even sought certiorari
review in the United States Supreme Court, however, that petition was deniedas well.
(Appendix D)
ARGUMENT

Petitioner argues that this Court should follow the cases of Floyd v. State, 151
So. 3d 452 (Fla. 1* DCA 2014), rev. granted, 2014 WL 7251662 (Fla. 2014), and
Ross v. State, 40 Fla. L. Weekly D327 (Fla. 1* DCA Feb. 3, 2015), which held that
conflicting jury instructions as to the defendant’s duty to retreat before using deadly
force against the victims was fundamental error. Petitioner is entitled to no relief.

First, it is the Respondents position that the instant Petition For Writ Of Habeas
Corpus should be denied as the issue is procedurally barred. Issues that could have,
should have, or were raised on direct appeal or in a Florida Rule of Criminal
Procedure 3.850 Motion For Postconviction Relief are procedurally barred. Wright
v. State, 857 So. 2d 861, 874 (Fla. 2003), cert. denied 541 U.S. 961,124 S.Ct. 1715,
158 L.Ed.2d 402 (2004). Habeas proceedings may not be utilized to present issues

that should have been raised on direct appeal or to obtain a second appeal. Baker v.
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State, 878 So. 2d 1236 (Fla. 2004); Johnson v. State, 114 So. 3d 205 (Fla. 5" DCA
2012), rev. denied, 116 So. 3d 383 (Fla. 2013); Richardson v. State, 918 So. 2d 999
(Fla. 5" DCA 2006). Habeas corpus also should not be used to present issues which
should have been raised at trial. Wright, supra. ~ The time limit has long since
passed to file a rule 3.850 motion because Petitioner’s conviction and sentence
became final when mandate was issued on February 20, 2009. Fla. R. App. P.
3.850(b). The basic issue was raised on direct appeal, the same exact issue should
have and could have been raised on direct appeal and it should have been raised at
trial. Because it was already raised, or should have been raised on direct appeal, it
is procedurally barred.

In addition to being procedurally barred, the instant issue is law of the case.
Petitioner argued in the instant case on direct appeal that the jury instructions were
conflicting, confusing and misleading regarding the duty to retreat in the necessity
instruction and no duty to retreat in the “stand your ground” portion of the justifiable
use of deadly force instruction. (Appendix G, pgs. 50-53) This Court per curiam
affirmed. (5D07-1057) This is essentially the same argument he is making now, just
that the conflict is within the justifiable use of deadly force instruction itself instead
of between necessity and the “stand your ground” portion of justifiable use of force

instruction. The law of the case doctrine prevents the litigation ofissues which were
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actually decided in a prior appeal. State v. McBride, 848 So. 2d 287, 289-90 (Fla.
2003); Mediate v. State, 108 So. 3d 703 (Fla. 5" DCA 2013). Asindicated above, not
only has Petitioner raised the jury instruction issue in this Court, but he has also
raised it in federal court, it was denied and dismissed with prejudice, the United
States Eleventh Circuit Court of Appeal denied a certificate of appealability and the
United States Supreme Court denied certiorari review.

In addition, the issue of a conflicting instruction on duty to retreat was waived
because defense counsel specifically asked for both the necessity instruction which
included a duty to retreat and the “stand your ground” portion of the justifiable use
of force which includes no duty to retreat. (Appendix F, pgs. 656, 658, 660-661;
Appendix E, pgs. 331, 333) Had counsel not requested the stand your ground part,
there would have been no conflict on duty to retreat. (Appendix F, pg. 656, 658) In
Oliver v. State, 2015 WL 376213 (Fla. 1* DCA Jan. 29, 2015), the first district
distinguished Floyd, finding that Oliver had affirmatively requested and agreed to the
applicable parts of the justifiable use of deadly force instructions thereby waiving any
claim of fundamental error. Counsel did the same in the instant case except with
necessity. She requested both the necessity instruction and the “stand your ground”
portion of the justifiable use of force instruction. One required a duty to retreat while

the other did not. Appellant cannot now be heard to complain about an error he

-5-



invited. Armstrongv. State, 579 So. 2d 734 (Fla. 1991)(“By affirmatively requesting
the instruction he now challenges, Armstrong has waived any claim of error in the
instruction). The instant case was more than an unknown acquiescence to the
instruction or just a failure to object. Defense requested the instruction.

Last, Respondents argue that even if the justifiable use of force instruction was
erroneous, it was not fundamental because it was not his only defense and did not
deprive him a fair trial. When a challenged jury instruction involves an affirmative
defense, as opposed to an element of the crime, fundamental error only occurs when
a jury instruction is so flawed as to deprive the defendant of a fair trial. Martinez v.
State, 981 So. 2d 449 at 455 (Fla. 2008). An erroneous jury instruction constitutes
fundamental error if it negates the defendant’s sole defense. Krause v. State, 98 So.
3d 71 (Fla. 4" DCA 2012), rev. dismissed, 129 So. 3d 1068 (Fla. 2013). In the instant
case, justifiable use of deadly force was not Petitioner’s sole defense as he also
asserted necessity. (Appendix E)

If this Court disagrees with the above arguments, Respondents would
acknowledge the conflict within the justifiable use of force instruction itself as laid
out in Floyd, but would ask this Court to hold the case in abeyance until the issue is

resolved by the Florida Supreme Court which has granted review in Floyd.



Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

Robin A. Compton

ROBIN A. COMPTON

ASSISTANT ATTORNEY GENERAL
Fla. Bar #846864

444 Seabreeze Boulevard

Fifth Floor

Daytona Beach, FL 32118

(386) 238-4990

Fax (386) 238-4997
CrimAppDAB@MyFloridaLegal.com

COUNSEL FOR APPELLEE

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the above and foregoing
response has been furnished by U.S. Mail to John W. Dobbs, DOC# C00618, Jackson
Correctional Institution, 5563 10" Street, Malone, FL, 32445-3144, this 1* day of

April, 2015.

Robin A. Compton
ROBIN A. COMPTON
Assistant Attorney General
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JOHN W. DOBBS,
Petitioner,

Vs Case No.: 5D15-977

STATE OF FLORIDA,
Respondent.

/

IN PRO PER REPLY TO RESPONDENT'’S RESPONSE

Comes now, Petitioner, John W. Dobbs, in pro per, before
this Honorable Court, in Reply to Respondent’s Response,
contesting Respondent’s allegation that petitioner is not
entitled to relief; although the conditions of his incarceration

do not meet their Constitutional Mandate.

John W. Dobbs, DC#C00618
Jackson Correctional
Institution

5563 10" Street

Malone, Florida 32445
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REASONS FOR GRANTING THE WRIT

As Respondent points out in the procedural history portion
of its response to Petitioner’s petition for writ of habeas
corpus, Petitioner has diligently pursued relief due to the
conflict presented by the “Initial Provocation” instruction when
in conjunction with that of the “Stand Your Ground” instruction;
dating as far back as his initial appeal before this Honorable
Court. See Dobbs v. State, 1 So.3d 189 (Fla. 5" DCA 2008),
rehearing denied January 26, 2009. Respondent even points out
Petitioner’s efforts for federal habeas corpus regarding this
issue, while neglecting to point out that their only reason for
denial given for this issue was that Florida law recognized no
prejudicial effect in this regard. This has changed. Now, the
only question to be determined is the degree of prejudice which
is currently being decided by the Florida Supreme Court.

While, all constitutional error does not rise to the degree
of fundamental; all fundamental error must Dbe deemed
constitutional. The fact that jurist of reason have concluded
that fundamental error has occurred in this context, means at
the very least that: 1) a jury of laymen may have been misled
due to the instruction; and 2) short of denying that the Floyd
and Ross courts are jurist of reason the guarantee of an
impartial jury may have been compromised in Petitioner’s case.

Despite some. assertions initial provocation does not




automatically equate to initial aggressor. There is nothing in
the language of the instruction inferring that jurors hold it
out of the context of layman terms. Some people consider taking
a bold stance in the face of danger provoking the threat.
Petitioner may have lost his right to stand his ground without
having engaged in unlawful activity in the eyes of the jury.

This Honorable Court should note that Petitioner does not
currently argue fundamental error in this regard, preferring to
leave this conclusion to the professionals; and ﬁerely argues
that this issue, which his attorney objected to at trial, has
now been recognized as prejudicial to his defense. Based on this
new perspective and change of law governing cases such a
Petitioner’s, this original proceeding should be deemed timely
and no procedural bar should apply.

As well, Respondent’s response opens the door for
Petitioner to present this Honorable Court with his argument
regarding the adverse effect of trial court’s decision to give
the six elements of ‘Necessity’ as a special instruction; as
Respondent argues that this validates any other conflict that
occurred. Petitioner asserts that two wrongs don’t make a right.
Respondent fails to show cause as to why Petitioner should be
the victim of a double standard.

According to Black’s law Dictionary (10" edition, page

660): ‘Manifest constitutional error’ is an .error by the trial




court that has an identifiably negative impact on the trial to
such a degree that the constitutional rights of a party is
compromised. ® A manifest constitutional error can be reviewed by
a court of appeals even if the appellant did not object at
trial. ‘Manifest error’ is an error that is plain and
indisputable, and that amounts to a complete disregard of the
controlling law or credible evidence in the record.

Petitioner is a victim of both, resulting in a miscarriage
of justice.

Assistant Attorney General Robin A. Compton, argues, that
the trial court’s assertioﬁ, that defense counsel requested a
six element instruction on necessity be added to the justifiable
use of force instruction to the jury, validates the conflict.
This concedes to the conflict petitioner asserts deprived him of
his constitutional right to an impartial jury, but in a back
handed way as if confused as to petitioner’s defense. Stating on
page 5 of the State’s response “had counsel not requested the
stand your ground part, there would have been no conflict on
duty to retreat.” Also Respondent’s last statement on page 5
acknowledges that the giving of the necessity instruction in
conjunction with the stand your ground instruction not only
presented a conflict but was error; though claiming that it was
invited. Yet, invited error is not the invincible error

Respondent portrays it to be. There are rare instances when even




invited errors require reversal. Respondents conceding to the
error should subject it to constitutional scrutiny to judge the
harm.

Petitioner request this Honorable Court to take judicial
notice of Petitioner’s asserting the stand your ground defense
prior to trial and even more clearly at the adversary
preliminary hearing (See Hearing page 4) and also where counsel
advised the trial court and jury of his self defense claim prior
to the charge instruction phase(beginning trial page 153). Also,
please take notice of the fact that there is no record of any
formal or official request by trial counsel for the necéssity
instruction outside of the statement made by the trial court.
Perhaps such a request was made during some non official or
secret conference between trial counsel and the trial court
without Petitioner’s knowledge. SEill,; there are multiple
reasons such a request by law should not be successful.

Black’s Law Dictionary Second Pocket Edition defines
‘justification’ as a showing, in a court, of sufficient reason
why a defendant did what the prosecution charges the defendant
to answer. It defines ‘justification defense’ as a defense that
arises when the defendant has acted in a way that the law does
not seek to prevent. And defines ‘necessity’ as a justification

defense..[etc] .




In Little v. State, 111 So.3d 214 (Fla. 2™ DCA 2013) the
court specifically titled criminal law key (4) 203K769
‘necessity of use of force’ while referring to the stand your
ground law. Thus, jurist of reason have interpreted the legal
terms of necessity and justification or justifiable to be
interchangeable in some instances.

So when a justification is legally sufficient and expresses
a standard that the law does not seek to prevent, instructing
the jury on another justification defense for the same subject
matter where iésuing conflicting standards imposes a circular
conflict.

The law on justifiable use of force according to Florida
Statute 776.013(3) (2006) holds that: Anyone who is not engaged

in an unlawful activity and who is attacked in any place where

he or she has a right to be has no duty to retreat and has the

right to stand his or her ground and meet force with force
including deadly force if he or she reasonably believes it is
necessary to do so to prevent death or great bodily harm to
himself or herself or another or to prevent the commission of a
forcible felony.

The trial court issued an instruction on ‘necessity’
imposing upon Petitioner the burden of meeting these six

elements:




1) The defendant reasonably believed a danger existed which
was not intentionally cause by the defendant.
2) The danger threatened significant harm to the defendant or

a third person.

3) The threatened harm must have been real, imminent and
impending.
4) The defendant had no reasonable means to avoid the danger

except by committing (crime alleged) .

5) The (crime alleged) must have been committed out of
necessity to avoid the danger.

6) The harm the defendant avoided must out weigh the harm
caused by committing (crime alleged) .

Since the implementation of the stand your ground clause
there has been reversals where jurors were instructed that the
defendant has a duty to retreat or avoid the danger before
committing the act he or she claims was committed in self
defense or justifiable use of force, as in McWhorter v. State,
971 So.2d 154 (Fla. 4" DCA 2007). The additional six element
instruction on ‘necessity’ is not part of the standard procedure
when or after instructing a jury on justifiable use of force
concerning the same act, and is therefore subject to a special
jury instruction standard of consideration. Thus, even if trial

counsel had officially requested the instruction in some formal




manner, the Florida Supreme Court has articulated a corollary
rule on the subject:

In order to be entitled to a special jury instruction, [a
criminal defendant] must prove: (1) the special instruction was
supported by the evidence; (2) the standard instruction did not
adequately cover the theory of defense; and (3) the special
instruction was a correct statement of law and not misleading or
confusing. See Stephens v. State, 787 So.2d 747, 756 (Fla. 2001)
(internal footnote citation omitted); Billie v. State, 963 So.2d
837, 840 (Fla. 3™ DCA 2007).

.As expressed by Black’s Law Dictionary the term justifiable

use of force means that it 1is a sufficient defense (which

adequately covers the theory of defense), for a use of force, by
pure definition. And again the Attorney General’s Office
concedes to the conflict on page 5 of its response. The fact
that there is an inference that the elements of necessity as
instructed can be applied if one turns a blind eye to the
several conflicts does not legitimize it as proper or allow for
its survival under constitutional scrutiny.

Courts have tended to find fundamental error in this
context when the erroneous instructions negate a defendant’s key
theory of defense. See: Vowels v. State, 32 So.3d 720 (Fla. 5t

DCA 2010) also Smith v. State, 76 So.3d 379 (Fla. 1°* pca 2011);

and Sloss v. State, 45 So.3d 66 (Fla. 5" DCA 2010).




Along with the conflicts between the instructions
regarding: 1) whether Petitioner had a duty to avoid the danger,
or no duty to retreat; 2) whether the actions Petitioner claimed
to have taken in defense of himself and his girlfriend establish
that he was not engaged in an unlawful activity or as the last 3
elements of the necessity instruction instructs the jury, the
crimes charged were in fact committed; and 3) whether Petitioner
had been within his rights to use deadly force to prevent great
bodily harm and the commission of a forcible felony or the harm
he avoided must outweigh the harm he caused. A mandatory
presumption precluding the jury from considering Petitioner’s
entitlement to the protections of the justifiable use of force
statute 776.013(3) was imposed for each charge in the closing
portion of the necessity instruction. As, the jury was
instructed that if it did not find petitioner committed the acts
of which he admits out of necessity (in compliance with all six
elements) it should find the defendant guilty.

Where Petitioner testified to specific acts under specific
circumstances, for the jury to be instructed on conflicting
standards governing these specific acts under those specific
circumstances, is to suggest that Petitioner should be held to a
double standard. A jury charged in such a manner can find the
defendant guilty while finding that he may have been justified

in his use of force. The State no longer has the burden of




proving he did not act in self defense, and the defendant can be
found guilty of a crime that never occurred and is thereby non
existent.

In Stephens the defendant was not entitled to giving of his
proffered special jury instructions concerning his theory of
‘defense with respect to felony murder charge, as defendant
failed to prove the standard instructions given did not
adequately cover his theory of defense or that proffered special
instructions were a proper statement of the law that would not
mislead or confuse the jury. Stephens v. State, 787 So.2d 747,
26 Fla.L.Weekly S161 (Fla. 2001).

Also, the use of a standard jury instruction does not
relieve the trial court of its duty to ensure that the
instructions accurately and adequately convey the law applicable
to the circumstances of the case. Cliff Berry, Inc. v. State, 37
Fla.L.Weekly D80 (Fla. 3* DCA 2012).

Mandatory presumptions in jury instructions, even though
rebuttable, are different from permissive presumptions, which do
not require the trier of fact to infer elemental fact from proof
by prosecutor of the basic one and places no burden of any kind
on defendant; permissive presumptions merely allow inference to
be drawn and are constitutional so long as inference would not

be irrational.




To say that an error did not contribute to the verdict and
is thus harmless is to find that error unimportant in relation
to everything else jury considered on issue in question, as
revealed in record.

To say that instruction to apply unconstitutional
presumption did not contribute to verdict and was thus harmless
error is to make judgment about significance of presumption to
reasonable  jurors, when measured against other evidence
considered by those jurors independently of presumption, and
before reaching such juagment, court must ask what evidence jury
actually considered in.reaching its verdict and then must weigh
probative force of that evidence as against probative force of
presumption standing alone.

When determining whether instruction to apply
unconstitutional presumption did not contribute to verdict and
was thus harmless error, issue is whether jury actually rested
its verdict on evidence establishing presumed fact beyond
reasonable doubt, independently of presumption. Yates v. Evatt,
111 S.Ct. 1884, 500 U.S. 391 (1991).

This Honorable Court has held that ‘when jurors are faced
with both correct and erroneous instructions as to the
applicable legal rules, there is no reason to believe that they

are likely to intuit which is the correct one and which is the

10




erroneous one..” Fields v. State, 33 Fla.L.Weekly D1945 (Fla. 5th
DCA 2008) .

Citing Floyd v. State, 39 Fla.L.Weekly D76 (Fla. 1% DcCa
2014) in other words if the use of deadly force is necessary to
prevent imminent death or great bodily harm to oneself or
others, then deadly force is justified without regard to any
effort to retreat. The jury instruction([s] at issue, however
defines[s] justifiable use of deadly force as being dependant
not only upon the degree of threat to a defendant, but also upon
the degree to which the defendant has made an effort to escape
the threat. In effect, the trial court instructed .the jurors
that [defendant] both did and did not have a duty to retreat.

I1f [defendant’s] only defense at trial was that he had used

deadly force to defend himself and others. The conflicting jury

instructions negated each other in their effect, and therefore

negated their possible application to [defendant’s] only

defense. Id.

See also Richards v. State, 39 So.3d 431 (Fla. 2™ DCA 2010)
(holding that the erroneous use of a outdated jury instruction
on the justifiable use of deadly force requiring the defendant
to retreat if possible negated defendant’s claim of self defense
and rose to the level of fundamental error); Grier v. State, 928

So.2d 368 (Fla. 3™ DCA 2006) (explaining that fundamental error

11




exists when incorrect jury instructions negate defendant’s sole
defense) .

Fowler v. State, 921 So.2d 708, 711 (Fla. 2™ DCA 2006); see
Murray v. State, 937 So.2d 277, 282 (Fla. 4% DCA 2006) (holding
that law does not require defendant to prove self defense to any
standard measuring assurance of truth, exigency, near certainty
or even mere probability; defendant’s only burden is to offer
facts from which his resort to force «could have been
reasonable). Once a defendant makes a prima facie showing of
self defensé, the State has the burden of proving beyond a
reasonable aoubt that the defendant did not act in self defense.
Fowler, 921 So.2d at 711. The burden of proving guilt beyond a
reasonable doubt, including the burden of proving that a
defendant did not act in self defense, never shifts from the
State. Id (citing Brown v. State, 454 So.2d 596, 598 (Fla. 5%
DCA 1984).

In the instant case whether inadvertently or calculatingly
Petitioner is being held based on a double standard for crimes
that, minus the juries being instructed on a duty to retreat for
Petitioner, would not have otherwise existed in his case.

Where a verdict is supportable on one ground, but not on
another, and it is impossible to tell which ground the jury
selected the verdict must.be set aside. Yates v. United States,

354 U.S. 298, 77 S.Ct. 1064 (1957). Where a provision of. the

12




Constitution forbids conviction on a particular ground, the
Constitutional guarantee is violated by a general verdict that
may have rested on that ground. Griffin v. United State, 502
U.S. 46, 112 S.Ct. 466 (1991).

‘Conviction of a non existent crime is fundamental error
mandating reversal even when error was invited by defendant, as
by request for a jury instruction on a non existent offense.’
Guzman v. State, 947 So.2d 1045 (Fla. 2006); Barragan v. State,
957 So.2d 696 (Fla. 5 DCA 2007). When self defense becomes an
element of 2°! Degree Murder or Aggravate‘Battery or Aggravated
Assault they become non existent offenseé. Nor is failure to
retreat or avoid the danger an element of these charges.

Petitioner’s only defense at trial Qas that he had used
deadly force to defend himself and another. The double standard

must fail.
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Wherefore Petitioner respectfully requests that this
Honorable Court grant Petitioner the long overdue relief from
judgment and either reverse, reverse and remand, or at the very
least grant an evidentiary hearing so that these issues may be

better litigated.

Respectfully submitted,

John %obbs, #C00618

Under the penalties of perjury, I declare that I have read

DECLARATION

the foregoing in pro per Reply to Respondent’s Response; and the

John vyﬂgobbs, #C00618

facts stated herein are true.
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I hereby certify that a true and correct copy has been
mailed to: The Fifth District Court of Appeal, 300 South Beach
Street, Daytona Beach, FL 32114; and the Office of the Attorney

General, 444 Seabreeze Blvd., Daytona Beach, FL 32118.

Ml

John W. Dobbs, #C00618
Jackson Correctional
Institution

5563 10" Street
Malone, FL 32445-3144
In pro per
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IN THE DISTRICT COURT OF APPEALS

FOR THE FIFTH DISTRICT
STATE OF FLORIDA
JOHN W. DOBBS,
v. Case No.: SDIS9M
STATE OF FLORIDA,
/

Petitioner moves this Honorable Court for rehearing pursuant to Rule 9,330,
and for rehearing en banc pursuant to Rule 9.331; regarding his in pro per petition
for writ of habeas corpus, and offers the following in support:

I
EACTS INSUPPORY OF MOTION FOR REHEARING

On May 18, 2015 this court denied Petitioner’s in pro per petition for writ of
habeas corpus. Although, this court expressed no opinion with its ruling in favor of
Respondent, Respondent asserted four reasons 1o deny Petitioner relief. Those
reasons were;
1) Petitioner is procedurally barred as the issue was o should have been
brought up in caclier proceedings; RECEIVED
BN -3 08

!
3“;’8‘,-“

. —— e et —— e
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2)  Regardless of the merits, this court’s holdings should be confined by
the law of the case doctrine;

3)  The complained of error is identical to a separate but invited error in
Petitioner’s jury instructions, and;

4)  Although self defense and defense of another was Petitioner’s sole
defense to his charges, the presentation of both justifiable use of force instructions
followed by the conflicting instructions on necessity (allegedly requested by
defense counsel) establishes that any error was not fundamental because in this
manner Petitioner presented more than one defense.

In ruling in favor of Respondent the court misapprehended and overlooked
standards previously upheld by this court; Florida Supreme Court precedent and,;
some controlling points of law. Specifically where Petitioner’s sole defense was
the use of deadly force in defense of himself and another; Florida legislature had
established statutory provisions which were in effect at the time of his actions (see
Florida Sessions Law chapter 2005-27 Self Defense — Deadly Force p. 138-140
(Appendix A)). Respondent conceded that both the initial provocation instruction
and the instructions on necessity conflicted with the jury’s instructions on the law
as stipulated by Florida legislature. Petitioner demonstrated how the conflicts allow
for his conviction of crimes that never occurred based on non existent offenses,

relieving the State of its burden of proof.



In Coleman v. state, 128 So0.3d 193, 38 Fla.L.Weekly D2574 (Fla. 5" DCA
2013) the court recognized that denial of defendant’s first petition for writ of
habeas corpus, which alleged that appellate counsel was ineffective for failing to
challenge trial court’s error in overruling defendant’s objection to erroneous
manslaughter jury instructions, resulted in manifest injustice, so as to warrant
granting defendant’s second petition for writ of habeas corpus raising same issue.
Pointing out that “appellate courts have the power to reconsider and correct
erroneous rulings [made in earlier appeals] in exceptional circumstances and where
reliance on the previous decision would result in manifest injustice.” See State v.
Akins, 69 So.3d 261 (Fla. 2011) (citing Muehleman v. state, 3 So.3d 1149, 1165
(Fla. 2009)). In Akins the Florida Supreme Court held that the law of the case
doctrine and collateral estoppel did not bar the appellate court from reconsidering
the defendant’s meritous claim alleging double jeopardy and illegal sentence.

In Thornton v. State, 963 So.2d 804, 32 Fla.L.Weekly D1821 (Fla. 3" DCA
2007) the court expressed two exceptions to the confines of the doctrine of law of
the case: first, a trial court is not bound to following the ruling if the facts upon
which the prior ruling was made are no longer the facts of the case; and second, an
appellate court may reconsider and correct an erroneous ruling that has become the

law of the case where a manifest injustice would result. In Thornton the issue was



the use of a statement which “was in simultaneous violation of several important
principles of law.”

In the instant case the instructions given to Petitioner’s jury were in
simultaneous violation of several important principles of law.

Black’s Law Dictionary (second pocket edition) defines ‘manifest injustice’
as an error in the trial court that is direct, obvious, and observable, such as a
defendant’s guilty plea that is involuntary or is based on a plea agreement that the
prosecution has rescinded.

Thus, manifest injustices have been recognized to occur in several forms.

One such injustice which this court has long recognized the obligation to
correct is conviction of a non-existent crime based on a non-existent offense. The
crimes for which Petitioner has been convicted are not only non-existent because
they did not occur in this case, but also because they are based on non-existent
offenses not charged in the information. Primarily failure to retreat or exhaust
every reasonable means to avoid the danger, among others, before defending
oneself or others, in the instant case, has become an element in which a defendant
can be convicted of charges where there is no such element at all. While there was
a time when such a failure could legally sustain a conviction, the standard was
changed prior to the incident founding the instant case. Thus, as in McLaughlin v.

State, 700 So.2d 392, 22 Fla.L.Weekly D1836 (Fla. 1¥ DCA 1997) where the



defendant’s conviction had to be vacated because that form of offense no longer
existed in the state of Florida; so must Petitioner’s.

This DCA in Williams v. State, 516 So.2d 975, 12 Fla.L.Weekly 2531 (Fla.
5" DCA 1987) held that; Being convicted of crime that never occurred is error of
such fundamental nature as is correctable on appeal without objection below, and
must be reversed in the interest of justice. Appellate court could treat appeal as
petition for certiorari and quash conviction or could treat appeal as petition for writ
of habeas corpus and grant relief.

In Mosely v. State, 682 So.2d 605, 607 (Fla. 1* DCA 1996) the court held
that: When jurors are given a instruction that would permit them to find the
defendant guilty of a crime that does not exist, the error is fundamental and is per
se reversible, and the case must be remanded for retrial...Specifically, the court
found that the defendant was convicted of attempted manslaughter, but because the
judge read the jurors the standard jury instruction of “culpable negligence,”
although no objection was raised; the appeals court held that the error was
fundamental as the reference permitted the jury to find the defendant guilty of
attempted involuntary manslaughter, which is a non-existent crime.

Instructing a jury is a delicate matter. Just as a defendant should not be

convicted of attempting to commit a crime through negligence. A defendant who



has the right to stand his ground should not be convicted of a crime for failure to
try to avoid the danger.

While, Respondent claims on page 6 of the response to the petition that
“Defense counsel requested the instruction” on the elements of “necessity,”
Respondent fails to attach or even cite the portion of the record which shows such
a request. Thus, Petitioner can only concede that the error was invited in so far as
no objection was made, which makes Petitioner’s case distinguishable from the
case of Oliver v. State, 2015 WL 376213 (Fla. 1* DCA Jan. 29™ 2015) cited on
page 5 of Respondent’s response. Such an allegation should not be accepted for
face value by this court. Especially in light of Respondent’s concession that it was
error, and it’s being the sole reason used to contest the merits of Petitioner’s claim.
Perhaps a rehearing will give Respondent an opportunity to verify this allegation
for the court.

Nevertheless, chapter 1 of Florida Criminal Practice and Procedure —
Jurisdiction and venue §1.1 in General — holds that “the divestment or absence of
subject matter jurisdiction on the part of a court of law may not be overcome or
avoided by the voluntary acts or consent of a defendant.”

This DCA in Jordan v. State, 801 So.2d 1032, 27 Fla.L.Weekly D15 (Fla. 5"

DCA 2001) held that: the general principle which the court must adhere to requires

the court to interpret legislation, not rewrite it. [Yet, had legislation intended for



both, the justifiable use of deadly force standards, and, the six elements of
necessity, to govern where a defendant’s sole defense is that he used deadly force
to defend himself and/or others.]The general rule of statutory construction is that
when criminal legislation is susceptible to more than one meaning it must be
strictly construed in favor of the accused. [Thus, the holdings of this court dictate
that the standards favoring the accused be the law of the case]. It is a fundamental
principle of jurisprudence that one can not be convicted of a non-existent crime. Id.

The Florida Supreme Court holds that ‘conviction of a non-existent crime is

fundamental error mandating reversal even when error was invited by defendant,

as by request for a jury instruction on a non-existent offense.” Guzman v. State,
947 So.2d 1045 (Fla. 2006).
3 Fla.Jur.2d Appellate Review §364 page 4564 holds that: a conviction for a

non-existent crime is a fundamental error that can be raised at anytime even if the

error was invited by the acceptance of a negotiated plea or by a request for jury
instructions. See also Moore v. State, 924 So.2d 840, 31 Fla.L..Weekly D160 (Fla.
4™ DCA 2006).

As, held in Mosely v. State, 682 So.2d 605, 607 (Fla. 1¥* DCA 1996) an
instruction that would permit a defendant to be found guilty of a crime that does
not exist is per se reversible error. In Johnson v. State, 53 So.3d 1003 (Fla. 2010)

the Florida Supreme Court held that like the harmless error test, the per se



reversible error rule is concerned with the due process right to a fair trial. The test
of whether a given type of error can be properly categorized as per se reversible is
the harmless error test itself. Thus, the role of the appellate courts is to ensure that
criminal trials are free from harmful error, the presence of which would require
reversal. In Ventura v. State, 29 So.3d 1086 (Fla. 2010) the court held that the test
for harmless error was not whether defendant’s guilt was otherwise demonstrated
by overwhelming evidence, but whether there was no reasonable possibility that
the error contributed to the conviction.

The denial issued by this court does not do justice and is in direct conflict
with controlling points of law previously held by this court, its sister courts, and
the Florida Supreme Court as demonstrated throughout this motion. This court has
stated the recognition of the obligation and urgency of addressing these sorts of
issues holding that “conviction of a non-existent crime is fundamental error which
requires reversal, regardless of whether the error was invited by the defendant.
Mundell v. State, 739 So.2d 1201, 24 Fla.L.Weekly D1803 (Fla. 5" DCA 1999);
Fredericks v. State, 675 So.2d 989, 21 Fla.L.Weekly D1368 (Fla. 1* DCA 1996).
And reiterating this in Barragan v. State, 957 S0.2d 696 (Fla. 5" DCA 2007).

This DCA has long held that “the burden of proving guilt beyond a
reasonable doubt, including the burden of proving that a defendant did not act in

self defense, never shifts from the State.” Citing Brown v. State, 454 So.2d 596,



598 (Fla. 5" DCA 1984). Yet in the instant case the trial court has relieved the
State of it’s burden by way of jury instructions and this court has as well with a
blanket denial.

When Petitioner proved that his right to stand his ground was negated by the
initial provocation instruction and his right to the provisions of justifiable use of
force statute 776.013(3) was negated by the instructions on necessity, which
Respondent made an issue regarding this petition, in order to sustain the denial of
Petitioner’s requested relief. Petitioner proved that acts which may not have been
criminal under one standard had been criminalized under another, without any
change in the statues, circumstances or facts of the case.

For these reasons Petitioner contends that the court erroneously denied the
petition and respectfully submits that the conflicting instructions relieved the State
of its burden, forced an unconstitutional presumption on the jury and allowed for
Petitioner to be convicted of crimes that never occurred based on non criminal
elements and that the order denying relief by this court should be reversed.

II
FACTS IN SUPPORT OF MOTION FOR REHEARING EN BANC

In support of this motion for rehearing en banc Petitioner contends that the
court misapplied the standards and prior holdings of this court, its sister courts and
the Florida Supreme Court as demonstrated in the controlling points of law

presented in section I of this motion. The decision in this case effectively held that



the applicable standards allow for a manifest injustice to be sustained by a manifest
injustice.

District Courts of Appeal must interpret statutes by the well established
norm of statutory construction which requires rendering the statutory provisions
meaningful. Where the plain and ordinary meaning of statutory language is
unambiguous, court cannot construe the statute in a manner that would extend,
modify, or limit its express terms or its reasonable and obvious implications.
Department of Revenue ex rel. Smith v. Selles, 47 So3d 916, 35 Fla.L.Weekly
D2474 (Fla. 1 DCA 2010)( (See Appendix A).

In Figueroa v. State, 84 So.3d 1158, 37 Fla.L.Weekly D772 (Fla. o DICA
2012) the court held that conviction on a charge not made by the indictment or
information is denial of due process...that ...can be raised at anytime: before trial,
after trial, on appeal, or by habeas corpus. Such circumstances of conviction and
life sentence presented “uncommon and extraordinary circumstances” as required
to afford relief on defendant’s appeal from denial of motion...in order to prevent a
manifest injustice...even though issue had already been raised on direct appeal and
in prior post conviction motions; defendant should have been granted relief when
he first raised issue on direct appeal.

Certainly, circumstances that allow for citizens to receive life sentences for

crimes that did not occur based on non-existent offenses qualify as “uncommon
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and extraordinary circumstances” the equivalent of conviction for a crime not
charged, and present issues of exceptional importance.

Florida Rule of Appellate Procedure 9.331 provides that district courts may
order rehearing en banc if (1) it is necessary to maintain uniformity in the decisions
of the court or (2) if the case is one of exceptional importance.

The instant case meets both these standards. And it should take more than an
unverified allegation by Respondent to cause a district court of appeal to deny a
facially sufficient petition for the extraordinary writ of habeas corpus. Surely the
1* DCA in Oliver (cited Oliver v. State, 2015 WL 376213 (Fla. 1 DCA Jan 29,
2015) in page 5 of Respondent’s response) did not found its opinion denying
Oliver the relief granted in both Floyd v. State, 151 So.3d 452 (Fla. 1¥ DCA 2014)
and Ross v. State, 40 Fla.L.Weekly D327 (Fla. 1¥ DCA 2015) merely because the
State alleged that Oliver affirmatively requested the erroneous instruction. Surely,
the State was required to provide attachments or cite that portion of the record.
Brown v. State, 689 So.2d 1288 (Fla. 1¥ DCA 1997); Flores v. State, 662 So.2d
1350, 1352 (Fla. 2" DCA 1995); Hubbard v. State, 662 So.2d 746 (Fla. 1% DCA
1995).

Where a defendant asserts an affirmative defense which is legally viable,
only to find the jury instructed in a manner in which it can be dismissed based on

none of the facts in evidence and no criminal act by the defendant, a tradition of



oversights at the corrective stage can deprive everyday citizens of essential
constitutional rights and unduly cause them embarrassment in their own courts of
law.

After his direct appeal was silently affirmed. Petitioner’s family posted the
website americanmekinguniversal.org (which has received over a million hits
averaging over 100 visits a day) displaying all the records, transcripts, arguments,
orders etc. to date in order to educate the public on how their rights are protected or
neglected by the system. Another denial without an opinion demonstrates no
justice.

Petitioner’s cause has gathered the support of over 200 petitioners who
support the relief requested in the instant case by Petitioner. Many of whom are
member of CBS Radio, Coast to Coast am, and the Florida Bar Association (See
Appendix B).

The Fifth District has noted that cases have been deemed exceptionally
important when the original panel decision conflicted with a rule of law announced
by the Supreme Court or another district court, when the case was important to the
jurisprudence of the State as a judicial precedent, or when the decision impacted a
large share of the community. Ortiz v. State, 24 So.3d 596, 618 (Fla. 5% DOA

2009).
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The instant case provides this Honorable Court with an opportunity to clarify
the care, consideration, and diligence that goes into protecting the constitutional
rights of those who stand before its trial courts innocent until proven guilty. Here
in lies an opportunity to save both, the everyday citizens of the communities within
the jurisdiction of this court, and the overworked officials of its lower tribunals, a
great deal of unnecessary embarrassment. Also, as an issue of this constitutional
magnitude can be raised at anytime, a correction of the judgment by this court may
prevent its own judgment from being supplanted in the future. The effect of
instructing a jury on a duty to retreat where the defendant is not engaged in
unlawful activity and has the right to stand his ground, as with the initial
provocation instruction, is an issue this court has yet to elaborate on. And the issue
of instructing a jury on the 6 elements of “necessity” where the defendant has
asserted the defense of justifiable use of deadly force under the current standards is
apparently unprecedented, regarding published cases. This court would be doing
society a grave injustice by not taking a stance and providing guidance in these
dark areas. Certainly an en banc ruling would assist in abating the success and
consistency of these types of manifest injustices in its own backyard. Thus,

Petitioner submits the matter should be considered en banc.
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OATH
UNDER THE PENALTIES OF PERJURY, I hereby declare that the facts

and the statements of the foregoing motion are true and correct.

A}

Johﬂ W. Dobbs, in pro per

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy has been mailed to: The
Fifth District Court of Appeal, 300 South Beach Street, Daytona Beach, FL 32114;

and the Office of the Attorney General, 444 Seabreeze Blvd., Daytona Beach, FL.

) Toha pé Dobbs #C00618

JUN 01 2015 Jackson Correctional
Institution

5563 10™ Street
Malone, FL 32445-3144
In pro per

32118.

FOR MAILING BY AL \

CERTIFICATE OF FONT SIZE

I HEREBY CERTIFY that this Motion for Rehearing has been prepared
using Times New Roman 14 point font in compliance with the font requirements of
Florida Rule of Appellate Procedure 9.100.

.

Johﬂ W. Dobbs, in pro per
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JOHN A. TOMASINO
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IN THE SUPREME COURT
OF THE STATE OF FLORIDA

JOHN W. DOBBS,
Petitioner,

V. Case No.:

STATE OF FLORIDA,

~ Respondent.
/

IN PRO PER JURISDICTIONAL BRIEF
FOR DISCRETIONARY REVIEW

{COMES NOW, Petitioner, John W. Dobbs, in pro per, requesting

dicetionary review, by this Honorable Court, of the denial of his motion for

CgERK, SUPREME COURT

rehearing and motion for rehearing en banc, by the 5% DCA on June 22, 2015,
regarding his petition for writ of habeas corpus. As the conditions of his
incarceration do not meet their constitutional mandate and the DCA decision
expressly and directly conflicts with a decision of another district court of appeal
or of the Supreme Court on the same question of law, the jurisdiction of this Court

is invoked through Florida Rules of Appellate Procedure 9.120.

John W. Dobbs, #C00618
Jackson Correctional Institution
5563 107 Street

Malone, Florida 32445
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STATEMENT OF THE CASE

The undisputed evidence established at trial establishes that: On the night of
October 24" 2006/early morning of October 25" 2006 between 1:35am and
2:15am, Petitioner and his then girlfriend Deanna Washington, while visiting the
State of Florida had stopped to patronize a topless bar called Thee Doll House.
Inside the club the couple met a man named William Troy and briefly engaged in a
not at all hostile, but not quite polite conversation.

Around the 2:00am closing time the couple left the club and saw Troy with 3
or 4 other men. Petitioner’s vehicle and the vehicle transporting Troy’s party were
parked 6 parking spaces apart. One or more from Troy’s party yelled to the couple
something to the affect of they needed security to walk them out. Initially the
statement appears light hearted. Petitioner is entering his car when Troy’s friend
and employee Andre Blanco starts to approach the passenger side of the couple’s
vehicle. Petitioner’s girlfriend, being the passenger, points out that one of them is
walking over. Petitioner asks her to stay in the car, leaves the driver side and walks
around the back of the car to meet him.

When Blanco arrives a fight initiates between them which all parties and
witnesses perceive as a fist fight. The fight takes place close to the rear passenger
side of Petitioner’s vehicle. Almost immediately Blanco is knocked down and his

friend Francisco Gotay approaches Petitioner swinging. Petitioner evades the




punches and strikes Gotay with what all parties and witnesses perceive as a punch.
After being knocked down Blanco swiftly recovers and attacks Petitioner from
behind. Petitioner’s girlfriend exits the vehicle and enters the fight to help
Petitioner as Anthony Riollano and William Troy enter the foray. The couple hears
someone yell “get her” or “get the girl.” It’s around this time that one of them
appears to get seriously injured and Petitioner concedes to resorting to use his
pocket knife; as Ms. Washington is grabbed by Riollano then tossed to the side
ending her courageous attempt to ward them off. Next, while Petitioner was
fighting at least one of Riollano’s friends, Riollano approaches from behind, grabs
Petitioner from the side by his shirt collar and strikes him on the head and neck
several times. Members of his party feel they are unable to continue and, Riollano,
not knowing why the fight has stopped (yet recognizing that it has), stops hitting
Petitioner.

Both Blanco and Gotay notice they are bleeding and don’t know why.
Petitioner gets up, the couple gets in their car, and William Troy falls to the ground
due to stab wounds. Andre Blanco and Francisco Gotay then realize they were
stabbed.

As the couple leaves the parking lot a truck they believe to be occupied by
one of their assailants tries to run them off the road. Hanzel Holiday, a valet from

the club across the street, admittedly not a witness to the incident; claims to have




struck Petitioner’s car twice in order to run the couple off the road. This in
response to his supervisor, Phillip Allen Westfall, the valet for Thee Doll House’s
request for him to stop their car. On his third attempt Holiday notices Petitioner
with a gun pointed in the direction of his attack, and he stops pursuit.

Blanco, Gotay, Riollano, and Troy had consumed a large amount of alcohol
prior to the incident. Blanco, Gotay, and Holiday each have multiple felony
convictions; Troy had been convicted of battery on a law enforcement officer; and
on the night of the incident Blanco was on probation. Blanco, though claiming not
to have remained in the fight against Petitioner, and describing only having been
hit once by him; received multiple cuts or stabs. Gotay claims too as well, though
no evidence was offered outside his testimony. William Troy died as a result of his
stab wounds. Holiday claims to have feared for his life. As did Petitioner.
Petitioner received multiple injuries, including 6 cuts. While Petitioner testified to
have seen one of them swinging something shiny which he perceived as a knife;
and security for the club, Justin Idle, claims to have seen one of them hitting
Petitioner with what he believes may have been a key; all testified to never seeing
Petitioner with a knife during the altercation; except Petitioner. Petitioner, the only
African American male in the fight, was also the only man arrested and accused of

a criminal act; although he alerted arresting officers of his self defense claim.



After Petitioner’s arrest that night, Petitioner was charged by Information on
November 20, 2006 with the second degree murder (with a weapon) of William
Troy (count one); aggravated battery with a deadly weapon or causing great bodily
harm to both Francisco Gotay and Andre Blanco (counts two and three);
aggravated assault with a firearm against Hanzel Holiday (count four); and
shooting from a vehicle (count five).

Petitioner’s trial took place February 26™ thru March 1%, 2007, where he
pled not guilty by way of self defense. No demonstrative evidence was offered
outside of Petitioner’s regarding the use of his knife during the altercation, as all
relevant testimony demonstrated a lack of personal knowledge, because no one
perceived it with either of their five senses until after the altercation had ended. All
relevant testimony demonstrated that the complaining witnesses approached
Petitioner of their own free will solely for the purpose of attacking him; without
having witnessed him engaging in any aggravating factor, in what they perceived
as a fist fight. On several occasions during closing argument the prosecution
instructed the jury that Petitioner could and should have left prior to the altercation.
Orange County Circuit Court Judge Lisa T. Munyon instructed the jury on the then
fairly new “Stand Your Ground” law on justifiable use of deadly force, and over
trial counsel’s objection instructed the jury on the second portion of the forcible

felony instruction where the jury was told that Petitioner’s actions were not



justified if they believed that he initially provoked his assailants. She also
instructed the jury on six elements under the title of necessity, three of which
present a conflict, debatably requested by Petitioner’s trial counsel. Both added
instructions require Petitioner to exhaust every reasonable means to avoid the
danger and take away his right to stand his ground.

On March 1%, 2007, Petitioner was found guilty of counts one thru four and
not guilty of count five (shooting from a vehicle) the only charge he denied
committing the underlying acts for completely. Petitioner was sentenced on March
7% 2007, to natural life for count one; 2 fifteen year sentences for counts two and
three; and five years with a three year minimum mandatory for count four.

On direct appeal and subsequent federal efforts Petitioner argued that the
instruétions were misleading or confusing to the jury and deprived him of his
constitutional guarantee of a fair trial.

On August 26", 2014, the 1% DCA in the case of Floyd v. State, 151 So.3d
452 (Fla. 1% DCA 2014) held that conflicting jury instructions as to the defendant’s
duty to retreat presented by the initial provocation instruction constituted
fundamental error. “If [defendant’s] only defense at trial was that he had used
deadly force to defend himself and others. The conflicting jury instructions negated
each other in their effect, and therefore negated their possible application to

[defendant’s] only defense.” Review was granted by this Honorable Supreme




Court in State v. Floyd case no.: SC14-2162. This Court ruled in favor of Floyd on
December 16, 2014.

On March 18%, 2015, Petitioner submitted a in pro per petition for writ of
habeas corpus which was filed March 20®, 2015, in the 5" DCA. The State
responded on April 1%, 2015, citing Oliver v. State, 2015 WL 376213 (Fla. 1*
DCA Jan. 29, 2015). Petitioner submitted a Reply Brief and was denied on May
18, 2015. Rehearing and rehearing en banc were denied June 22, 2015.

SUMMARY OF THE ARGUMENT

Petitioner petitioned the 5™ District Court of Appeal for Writ of Habeas
Corpus based on the 1% District Court of Appeal holdings in Floyd v. State, 151
So.3d 452 (Fla. 1* DCA 2014) arguing that he was subjected to equal prejudice
because of the conflicting jury instructions. Respondent’s relevant argument
alleged that Petitioner’s trial counsel affirmatively requested necessity instructions
which presented a similar conflict to that presented by the initial provocation
instruction, thus, the error was invited citing Oliver v. State, 2015 WL 376213
(Fla. 1¥ DCA Jan. 29, 2015). In Oliver the 1* District distinguished Floyd, finding
that Oliver had affirmatively requested and agreed to the applicable parts of the
instruction thereby waiving any claim of fundamental error. Respondent, also
argued that the alleged request for necessity instructions amount to a presentation

of multiple defenses; thus, fundamental error did not occur because the instruction




did not negate Petitioner’s only defense. Petitioner refuted these allegations
explaining that: 1) unlike Oliver, Petitioner’s trial counsel specifically objected to
that portion of the instruction; 2) the allegation that trial counsel requested the
instructions on necessity is not clearly demonstrated by the record and thus should
not be taken as fact; 3) self defense and defense of another was Petitioner’s sole
defense during trial regardless of the presentation of different laws on the subject
and; 4) the harm from the conflict presented by either instruction had the effect of
not only negating the standard instruction on self defense but negating the Florida
Statute and legislative intent as expressed in Sessions Law chapter 2005-27
allowing for conviction of non existent crimes. The court denied the petition
without opinion, but denied rehearing and rehearing en banc citing Oliver.
ARGUMENT

Determinative questions:

1)  Whether giving of instructions which allow for conviction based on
non existent offenses allow for conviction of non existent crimes.

2)  Whether an allegation that an error was affirmatively invited must be
demonstrated by the record to succeed.

3)  Whether a claim of self defense based on justification and a claim of

self defense based on necessity qualify as a presentation of multiple defenses.




The law on justifiable use of force according to Florida Statute
776.013(3)(2006): Anyone who is not engaged in an unlawful activity and who is
attacked in any place where he or she has a right to be has no duty to retreat and
has the right to stand his or her ground and meet force with force including deadly
force if he or she reasonably believes it is necessary to do so to prevent death or
great bodily harm to himself or herself or another or to prevent the commission of
a forcible felony.

The initial provocation instruction reads: However, the use of force likely to
cause death or great bodily harm is not justified if you find: (Defendant) initially
provoked the use of force against himself, unless: a) the force asserted toward the
defendant was so great that he reasonably believed that he was in imminent danger
of death or great bodily harm and had exhausted every reasonable means to escape
the danger, other than using force likely to cause death or great bodily harm to
assailant. b) in good faith, the defendant withdrew from physical contact with
(assailant) and indicated clearly to (assailant) that he wanted to withdraw and stop
the use of force likely to cause death or great bodily harm, but (assailant) continued
or resumed the use of force.

The trial court issued an instruction on “necessity” for each charge imposing

upon Petitioner the burden of meeting these six elements:




1) The defendant reasonably believed a danger existed which was not
intentionally caused by the defendant. 2) The danger threatened significant harm to
the defendant or a third person. 3) The threatened harm must have been real,.
imminent and impending. 4) The defendant had no reasonable means to avoid the
danger except by committing (crime alleged). 5) The (crime alleged) must have
been committed out of necessity to avoid the danger. 6) The harm the defendant
avoided must out weigh the harm caused by committing (crime alleged).

The necessity instruction was presented as a special instruction in a manner
in which it would be interbrcted as a further instruction on self defense rather than
a separate defense. The conflicting elements to establish innocence, in light of
Petitioner’s affirmative defense, relieved the State of its burden and resulted in
conflicting standards to determine guilt in the eyes of the jury.

Petitioner submits that the instructions allow for his conviction of non
existent crimes in two manners: 1) they allow for conviction of crimes that do not
exist according to criminal statute because of the incorporation of elements such as
failure to try to avoid the danger which is a non existent offense among others; and
2) they allow for conviction of crimes that did not occur based on presumptions
created by criminal sanctions without statutory authority; relieving the State of its

burden.




The denial of Petitioner’s requested relief by the 5 DCA demonstrates
direct conflict with the holding of the 1* DCA in Mosley v. State, 682 So.2d 605,
607 (Fla. 1% DCA 1996) that: “when jurors are given a instruction that would
permit them to ﬁnd the defendant guilty of a crime that does not exist the error is
fundamental and is per se reversible, and the case must be remanded for retrial.”
And also conflicts with State v. Klayman, 835 So.2d 248, 259 (Fla. 2002) where
this Supreme Court decided that: Florida courts have held that impositions of
criminal sanctions without statutory authority is fundamental error...one may
never be convicted of a non existent crime...conviction of a non existent crime is
fundamental error mandating reversal even when error was invited by defendant as
by request for jury instructions on a non existent offense...(Relying on Achin v.
State, 436 So0.2d 30, 31 (Fla. 1982); Mundell v. State, 739 So.2d 1202 (Fla. g
DCA 1999) and Fredericks v. State, 675 So.2d 989, 990 (Fla. 1¥ DCA 1996)).

There is also conflict with this courts holdings in Fitzpatrick v. State, 859
So.2d 486 (Fla. 2003) where it was held that: a general verdict that rested on
alternative grounds is to be set aside in cases where the verdict is supportable on
one ground, but not on another, and it is impossible to tell which ground the jury
selected.

Wherefore, petitioner prays this Honorable Court accepts jurisdiction.
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OATH
UNDER THE PENALTIES OF PERJURY, I hereby declare that the facts

and the statements of the foregomg motion are true and correct.

%W Dobbs, in pro per ,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy has been mailed to: The
Florida Supreme Court, 500 S. Duval Street, Tallahassee, FL 32399; and the Office

- of the Attorney General, 444 Seabreeze Blvd., Daytona Beach, FL 32118.

A

FROVIDEDTO John/W. Dobbs #C00618
" Jackson Correctional
JUL 20 2015 Institution

5563 10" Street
Malone, FL 32445-3144
In pro per .

- FOR MAILING BY

CERTIFICATE OF FONT SIZE

I HEREBY CERTIFY that this in pro per jurisdictional brief for
* discretionary review has been prepared using Times New Roman 14 point font in
compliance with the font requirements of Florida Rule of Appellate Procedure

9.100.
% W. Dobbs, in pro per




IN THE SUPREME COURT

OF THE STATE OF FLORIDA

JOHN W. DOBBS,

Petitioner,

V. Case No.:

STATE OF FLORIDA,

Respondent.

/
INDEX TO APPENDIX

Appendix A— 5" District Court Order denying Rehearing and Rehearing En
Banc citing Oliver v. State.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT
JOHN W. DOBBS ,
Petitioner,
V. CASE NO. 5D15-0977
STATE OF FLORIDA

Respondent.

DATE: June 22, 20_15
BY ORDER OF THE COURT:

ORDERED that Petitioner's Motion for Rehearing and Rehearing En Banc,
filed June 3, 2015, is denied. See Oliver v. State, 2015 WL 376213 (Fla. 1st DCA Jan.
29., 2015).

| hereby certify that the foregoing is
(a true copy of) the original Court order.

JOANNE P. SIMMONS, CLERK L
CC.

Office of Attorney General  Robin A. Compton John Dobbs

A‘JVMA;X A




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy has been mailed to: The

Florida Supreme Court, 500 S. Duval Street, Tallahassee, FL 32399; and the Office

of the Attorney General, 444 Seabreeze Blvd., Daytona Beach, FL 32118.

Joﬂé W. Dobbs #C00618

Jackson Correctional
Institution

5563 10™ Street
Malone, FL 32445-3144
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Supreme Court of IFlorida

WEDNESDAY, JULY 22, 2015

CASE NO.: SC15-1342

Lower Tribunal No(s).: 5D15-977:
482006CF015201
000A0OX

JOHN W. DOBBS vs.  STATE OF FLORIDA

Petitioner(s) Respondent(s)

Having determined that this Court is without Jurisdiction, this case is hereby
dismissed. See Stallworth v. Moore, 827 So. 2d 974 (Fla. 2002).
No motion for rehearing or reinstatement will be entertained by the Court.

A True Copy
Test:

=

John A. Tomasino
Clerk. Supreme Court

tr
Served:

WESLEY HAROLD HEIDT

JOHN W. DOBBS

HON. TIFFANY MOORE RUSSELL, CLERK
HON. JOANNE P. SIMMONS, CLERK

HON. GREG ALLEN TYNAN, JUDGE




Supreme Court of Ffloriva

Office of the Clerk
500 South Duval Street
Tallahassee, Florida 32399-1927

JOHN A. TOMASINO PHONE NUMBER: (850) 488-0125
CLERK www.floridasupremecourt.org
MARK CLAYTON
CHIEF DEPUTY CLERK
KRISTINA SAMUELS

STAFF ATTORNEY
ACKNOWLEDGMENT OF NEW CASE
July 22, 2015
RE: JOHN W. DOBBS vs.  STATE OF FLORIDA

CASE NUMBER: SC15-1342
Lower Tribunal Case Number(s): 5D15-977; 482006CF015201000A0X

Lower Tribunal Filing Date: 7/21/2015

The Florida Supreme Court has received the following documents reflecting a filing
date of 7/21/2015.

Notice to Invoke Discretionary Jurisdiction

The Florida Supreme Court's case number must be utilized on all pleadings and
correspondence filed in this cause.

tr

cc:

WESLEY HAROLD HEIDT

JOHN W. DOBBS

HON. JOANNE P. SIMMONS, CLERK

Exvl)}
A-3




E

Xh

Copy of insteuckions {"or&lir\é-;;:i‘_



NOTICE TO INVOKE DISCRETIONARY JURISDICTION
IN TIIE FLORIDA SUPREME COURT

***INSTRUCTIONS FOR FILING***

L. Rule 9.120, Fla.R.App.P., provides for discretionary roview by the Florida
Supreme Court of decisions rendered by a District Court of Appeal, such as on direct
appeal or appeais in rule 3.850 and ruie 3.800, to name just a few.

2. The original and one copy of the notice must be filed with clerk of the District
Court which rendered the decision in question with "30 days of rendition of the order
to be reviewed," along with the filing fees proscribed by law, or appropriate motion
to proceed in forma pauperis [ under 57.085(10), general affidavit for criminal cases:
or. 57.085, long atlidavit tor civil cases |. Rule 9.120(b). One copy must be tiled with
the Aliomey General's Office.

3. A Jjurisdictional brief, limited solely to the issue of the Supreme Court's
jurisdiction and accompanied by an appendix containing a conforming copy of the
decision of the district court, must be filed within 10 days of filing the notice.

4. The scope of the discretionary review is narrow, providing for review of district
court decisions which:

a. expressly declares valid a state statute.

b. expressly construes a provision of the state or federal constitution.

c expressly affects a class of constitutionai officers.

d. cxpressly and dircctly conflicts with a decision of another district court
of appeal or of the Supreme Court on the same question of law.

e. passes on a question certified to be of great public importance.

f: is certified to be in direct conflict with decisions of other district courts

of appeal.

besd onby Pivivict Cou dudhdass wi

vabie Proe 1reee
ERRAN | Rt S O 0 |

reviewable under this provision.

6. Before proceeding, read rules 9.120 and 9.030(a)(2)(A), and carefully review
Chapter 24 of Florida Appellate Practice by Philip Padavano for an in depth

discussion on discretionary review proceedings.
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Florida Supreme Court Case Docket

9/9/15, 11:00 AM

Florida Supreme Court Case Docket

Case Number: SC15-1342 - Closed

JOHN W. DOBBS vs. STATE OF FLORIDA

Lower Tribunal Case(s): SD15-977, 482006CF015201000A0X

Right-click to copy shortcut directly to this page

09/09/2015 02:00

LETTER-NEW CASE

Date I
Doc.|Docketed |Description Filed By Notes
07/21/2015 |NOTICE- PS John W. Dobbs C00618 BY: PS
DISCRETIONARY JURIS {John W. Dobbs C00618
(DIRECT CONFLICT)
07/22/2015 |No Fee Required HABEAS BELOW
07/22/2015 JACKNOWLEDGMENT  |Supreme Court Florida FSC BY:

Supreme Court Florida FSC

B 0712212015

DISP-REV DISM NO
JURIS (STALLWORTH)

Having determined that this Court is without
jurisdiction, this case is hereby dismissed. See
Stallworth v. Moore, 827 So. 2d 974 (Fla.
2002). No motion for rehearing or
reinstatement will be entertained by the Court.

B [0712412015

JURIS INITIAL BRIEF

PS John W. Dobbs C00618 BY: PS
John W. Dobbs C00618

PLACED WITH FILE

08/24/2015

IMISC. DOCKET ENTRY

PLACE WITH FILE

http://jweb.ficourts.org/pls/docket/ds_docket

Page 1 of 1

Sxhbit
@



1; C0‘>3 GQ- ~b(J\;cic,\r\’\:au\ & ha‘o;s \Oe\mmwr = ﬁ

17 com Stk desal A rwr;,oq@w;.n ol

Db



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

JOHN W. DOBBS,,

Petitioner,
CASE NO. 5D15-0977

V.
STATE OF FLORIDA ,

Respondent.

DATE: May 18, 2015

BY ORDER OF THE COURT:
ORDERED that the Petition for Writ of Habeas Corpus, filed March 20

2015, is denied.

I hereby certify that the foregoing is
(a true copy of) the original Court 'qrder.
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JOANNE P. SIMMONS, CLERK

CC:
Office Of Attorney General Robin A. Compton John Dobbs
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

JOHN W. DOBBS

Petitioner,
V. CASE NO. 5D15-0977
STATE OF FLORIDA ,

Respondent.

DATE: June 22, 2015
BY ORDER OF THE COURT:

ORDERED that Petitioner's Motion for Rehearing and Rehearing En Banc,
filed June 3, 2015, is denied. See Oliver v. State, 2015 WL 376213 (Fla. 1st DCA Jan.

29., 2015).

I hereby certify that the foregoing is
(a true copy of) the original Court order.
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JOANNE P SIMMONS, CLERK 4430 4
cc:
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Office of Attorney General  Robin A. Compton John Dobbs
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Fifth District Court of Appeal Case Docket

Fifth District Court of Appeal Case Docket

Criminal Habeas Corpus Petition from Orange County

JOHN W. DOBBS vs. STATE OF FLORIDA

Case Number: 5D15-977

Lower Tribunal Case(s): 2006-CF-15201-A-O

Right-click to copy shortcut directly to this page

7/27/15, 1:00 PM

07/27/2015 04:00

Date
Docketed Description Date Due |Filed By Notes
03/20/2015 Petition Filed Pro Se - Appellant
03/20/2015 Acknowledgement Letter

1
03/24/2015 (ORD-Respondent to

Respond
04/01/2015 RESPONSE Attorney General - Appellee
04/01/2015 Appendix to Response Attorney General - Appellee
04/16/2015 Reply
05/18/2015 Order Denying Original

Petition
05/18/2015 Denied - Order by Judge
06/03/2015 Motion for Rehearing / Pro Se - Appellant

Rehearing En Banc
06/22/2015 Order Deny Motion for

Rehearing / Rehearing En

Banc
07/09/2015 Returned Records
07/09/2015  [Disp. w/o Mandate
07/21/2015 NOTICE OF

DISCRETN.

JURISDICTN
07/21/2015 Review Sent to Supreme

Court

I

http://199.242.69.70/pls/ds/ds_docket

Page 1 of 2
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Fiftl: District Court of Appeal Case Docket

7/27/15, 1:00 PM

07/22/2015 Acknowledged Receipt
from Supreme Court

07/22/2015 Supreme Court
Disposition

http://199.242.69.70/pls/ds/ds_docket

Page 2 of 2
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Florida Supreme Court Case Docket

7/27/15, 11:53 AM

Florida Supreme Court Case Docket

Case Number: SC15-623 - Active

JOSHUAT. OLIVER vs. STATE OF FLORIDA

Lower Tribunal Case(s): 1D13-1281, 162007CF016267AXXXMA

Right-click to copy shortcut directly to this page

07/27/2015 02:52

m 04/13/2015 |JURIS INITIAL BRIEF

Date
Doc.|Docketed IDescription Filed By Notes

04/07/2015 |NOTICE- PS Joshua T. Oliver G14967 BY: PS

DISCRETIONARY JURIS [oshua T. Oliver G14967

(DIRECT CONFLICT)
04/09/2015 |No Fee - Insolvent INSOLVENT BELOW
04/09/2015 JACKNOWLEDGMENT  |Supreme Court Florida FSC BY:

LETTER-NEW CASE Supreme Court Florida FSC

|PS Joshua T. Oliver G14967 BY: PS |W/APPENDIX

Joshua T. Oliver G14967

04/24/2015 |JORDER-STAY

(TAG CASE)

PROCEEDINGS FSC

The proceedings in this Court in the above
case are hereby stayed pending disposition of
State v. Moore, Case No. SC13-1236, which
is pending in this Coust.

'@ 04/24/2015 [JURIS ANSWER BRIEF

RS State Of Florida STATE1 BY: RS
Giselle Denise Lylen 508012

04/24/2015 JAPPENDIX-JURIS
BRIEF

RS State Of Florida STATE1 BY: RS
Giselle Denise Lylen 508012

http://jweb.ficourts.org/pls/docket/ds_docket
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possibilities. One would not apply because the
defendant is not charged with an independent, forcible
felony aside from this altercation, so I don't want to
have a circular instruction and commit fundamental
error as some others have done. So I would delete one
unless somebody can come up with an independent
forcible felony that the defendant is alleged to have
been committing. No? Okay. Is either the State or
the Defense requesting two?

MS. VICKERS: No, Your Honor.

THE COURT: State?

MS. LASKOFF: I would.

THE COURT: All right. Then I will give -- I will
delete the two, the number, the number two. I will
place this, make it one paragraph.

MS. VICKERS: Just for the record, the defense
objects to 2B.

THE COURT: Okay. Do you have a specific legal
objection?

MS. VICKERS: Yes, because it is not supported by
the evidence, the facts in evidence during this trial.
Also says the defendant initially provoked the use of
force against the defendant.

THE COURT: It would read better if it was against

himself.

Official Court Reporters EXhLﬂ'}'

407-836-2280 G-1
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THE COURT: The next is defense of property. I
don't believe that that would apply unless I hear an
argument otherwise. I will delete defense of property.
I will again delete the dwelling, residence occupied,
vehicle paragraphs. I will include the no duty to
retreat, no duty to retreat paragraph.

MS. VICKERS: Yes.

THE COURT: But I will delete the definition of
dwelling, residence and vehicle. The two one sentence,
or the one sentence paragraph, a person does not have
the duty to retreat if it is in a place where the
person has a right to be will remain. And then we get
to the use of non-deadly force is not justifiable if
you find -- and we have already established that the
defendant is not accused of any independent forcible
felonies, so one did not apply. State, are you
requesting two?

MS. LASKOFF: Yes, Your Honor.

THE COURT: Defense, you're objecting?

MS. VICKRERS: VYes, Your Honor.

THE COURT: All right. I will give it. I will
delete the following two paragraphs that deal with the
use of force and resisting arrest. I will include the
paragraph that is to be read in all cases which begins,
in deciding whether the defendant was justified in

Official Court Reporters
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aggravated battery in there as well?

MS. VICRERS: Correct.

THE COURT: And then we have aggravated battery.
The defendant is not charged with any independent
forcible felonies, so one would not apply. State, are
you requesting two?

MS. LASKOFF: Yes.

THE COURT: And defense, you're objecting?

MS. VICKERS: Yes, Your Honor.

THE COURT: And I overrule the objection. I
believe I still need to delete the two paragraphs that
deal with the resisting arrest.

MS. VICKERS: Correct.

THE COURT: All right. I will delete those. The
next paragraph is read in all instances which the
paragraph after that is the no duty to retreat
paragraph. I assume you are wanting that?

MS. VICKERS: Yes.

THE COURT: The paragraph after that is the
presumption of fear paragraph and you want occupied
vehicle?

MS. VICKERS: Yes, Your Honor.

THE COURT: All right. In an occupied vehicle.
And that would be if the victim had unlawfully and

forcibly entered, that would not apply. Removed or

Official Court Reporters t:))'
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MS. CHIEN: Yes.

MS. VICKERS: Yes.

THE COURT: Just like the other instruction. I
will delete dwelling and residence and I will put or
between unlawful and forcibly entered or removed or
attempted to remove. Remove dwelling or residence from
each of those and from the following paragraphs.

After that, if the defendant was not engaged in
unlawful activity, then the duty to retreat‘ is always
given. I will delete the definitions of dwelling,
residence, vehicle, include the sentence a person does
not have a duty to retreat. The next set of paragraphs
is the use of non-deadly force is not justified if you
find one would not apply because the defendant is not
charged with an independent forcible felony.

State, are you requesting two?

MS. LASKOFF: Yes, Your Honor.

THE COURT: And defense, you're objecting?

MS. VICKERS: Yes.

THE COURT: My ruling will be the same. The two
paragraphs following that which talk about resisting
arrest would not apply. The paragraph after that which
starts in deciding whether is given in all cases. I
would delete the paragraph regarding reputation and
give the final three understanding that the defense is

Official Court Reporters éXhLX‘L
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Florida Supreme Court Case Docket

Case Number: SC13-1236 - Active

STATE OF FLORIDA vs. JIMMY MOORE, JR.

Lower Tribunal Case(s): 1D10-4052, 2009-CF-25

Right-click to copy shortcut directly to this page

07/23/2015 05:16

Date
Doc. Docketed |Description

Filed By

Notes

06/18/2013 INOTICE-
DISCRETIONARY
JURIS (CERT GPI)

PT State Of Florida
STATE2 BY: PT Anne
Conley 770670

07/15/2013 |No Fee - State

07/15/2013 JACKNOWLEDGMENT
LETTER-NEW CASE

Supreme Court Florida FSC
BY: Supreme Court Florida
FSC

09/05/2013 [IMOTION-STAY
(PROCEEDINGS
BELOW)

PT State Of Florida
STATE2 BY: PT Anne
Conley 770670

09/16/2013 JORDER-SHOW CAUSE
(TAG-DECLINE JURIS)

Petitioner shall show cause on or
before October 1, 2013, why this
Court's decision in Daniels v. State, 38
Fla. L. Weekly S380 (Fla. June 6,
2013), is not controlling in this case
and why the Court should not decline

to accept jurisdiction in this case.
Respondent may file a reply on or

file:///Users/cel dobbs/Desktop/Josh %20T.%200liver%20vs‘...y%20Moore,Jr,-FIorIda%ZOSuprsme%2OCourt%2OCase%2(JDocket.html Page 1 of 4
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before October 11, 2013.

09/16/2013

ORDER-SHOW CAUSE
(TAG-DECLINE JURIS)

Petitioner shall show cause on or
before October 1, 2013, why this
Court's decision in Haygood v. State,
38 Fla. L. Weekly S93 (Fla. February
14, 2013), is not controlling in this
case and why the Court should not
decline to accept jurisdiction in this
case. Respondent may file a reply on
or before October 11, 2013.

file:///Users/celestedobbs/Desktop/Joshua%20T.%200liver%20vs. .

09/16/2013 JORDER-STAY Petitioner's Motion to Stay
PROCEEDINGS BELOW Enforcement of Lower Court's
GR Mandate filed in the above cause is
granted and proceedings in the First
District Court of Appeal and in the
Circuit Court of the Third Judicial
Circuit in and for Madison County,
Florida, are hereby stayed pending
disposition of the petition for review
filed herein.
09/25/2013 |RESPONSE PT State Of Florida TO OTSC 09/16/2013
STATE2 BY: PT Anne
Conley 770670
10/10/2013 |REPLY TO RESPONSE  [RS Jimmy Moore, Jr. TO OTSC 09/16/2013 (DANIELS v.
N00284 BY: RS Kathleen [STATE)
Ann Stover 513253
10/11/2013 |REPLY TO RESPONSE !RS Jimmy Moore, Jr. TO OTSC 09/16/2013 (HAYGOOD v.
N00284 BY: RS Kathleen |STATE)
Ann Stover 513253
12/16/2014 JORDER-JURIS The Court accepts jurisdiction of this
ACCEPT/BRIEF SCHED case. Oral argument will be set by
(OA LATER DATE) separate order. Counsel for the parties

..y%20Moore.Jr.—FIorida%ZOSupreme%ZOCoun%ZOCase%ZODocket.html

will be notified of the oral argument
date approximately sixty days prior to
oral argument. Petitioner's initial brief
on the merits shall be served on or

before January 12, 2015; respondent's
answer brief on the merits shall be
served twenty days after service of
petitioner's initial brief on the merits;
and petitioner's reply brief on the
merits shall be served twenty days
after service of respondent's answer
brief on the merits. The Clerk of the
First District Court of Appeal shall
file the record which shall be properly
indexed and paginated on or before
February 16, 2015. The record shall
include the briefs filed in the district
court separately indexed. The Clerk
may provide the record in the format
as currently maintained at the district

Page 2 of 4
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court, either paper or electronic. If an
electronic record, the Clerk of the
First District Court of Appeal should
contact the Clerk of this Court for
instructions on transmittal of the
electronic record.

7/25/15, 11:00 AM

01/12/2015
(INITIAL BRIEF-
MERITS)

MOTION-EXT OF TIME

PT Jay Paul Kubica 26341
BY: PT Jay Paul Kubica
26341

ORDER-EXT OF TIME
GR (INITIAL BRIEF-
MERITS)

01/13/2015

Petitioner's motion for extension of
time is granted and petitioner is
allowed to and including February 11,
2015, in which to serve the initial
brief on the merits. NO FURTHER
EXTENSIONS OF TIME WILL BE
GRANTED TO PETITIONER FOR
THE FILING OF THE INITIAL
BRIEF ON THE MERITS. All other
times will be extended accordingly.
(1/15/2015 ORDER AMENDED TO
REFLECT INITIAL BRIEF-

MERITS)
02/11/2015 [IMOTION-EXT OF TIME |PT State Of Florida
(INITIAL BRIEF- STATE2 BY: PT Jay Paul
MERITS) Kubica 26341
02/11/2015 JORDER-EXT OF TIME Petitioner's motion for extension of
GR (INITIAL BRIEF- time is granted and petitioner is
MERITS) allowed to and including February 23,
2015, in which to serve the initial
brief on the merits. NO FURTHER
EXTENSIONS OF TIME WILL BE
GRANTED TO PETITIONER FOR
THE FILING OF THE INITIAL
BRIEF ON THE MERITS. All other
times will be extended accordingly.
02/12/2015 JRECORD/TRANSCRIPT [Hon. Jon S. Wheeler, Clerk |1 VOLUME CC PAPER, 6

D1 BY: Hon. Jon S.
Wheeler, Clerk D1

VOLUMES OF RECORD, 2
VOLUMES SUPP. RECORD (FILED

ELECTRONICALLY)
u 02/23/2015 {INITIAL BRIEF-MERITS [PT State Of Florida
STATE2 BY: PT Jay Paul
Kubica 26341
02/23/2015 JAPPENDIX-MERIT PT State Of Florida
BRIEF STATE2 BY: PT Jay Paul
Kubica 26341

03/19/2015
(ANSWER BRIEF-
MERITS)

MOTION-EXT OF TIME

RS Jimmy Moore, Jr.
N00284 BY: RS Kathleen
Ann Stover 513253

ORDER-EXT OF TIME
GR (ANSWER BRIEF-
MERITS)

03/20/2015

ﬁle:/IIUsors/celestedobbs/Desktop/doshua%ZOT. %ZOOIIvel%Zovs....y%ZOMoore,Jv.-FIorida%208upreme%2OCourl%200ase%2ODocket.Mml

Respondent's motion for extension of
time is granted and respondent is
allowed to and including April 10,

Page 3 of 4
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2015, in which to serve the answer
brief on the merits. NO FURTHER
EXTENSIONS OF TIME WILL BE
GRANTED TO RESPONDENT FOR
THE FILING OF THE ANSWER
BRIEF ON THE MERITS. All other
times will be extended accordingly.

\
I
1

(7] 04/13/2015 JANSWER BRIEF- RS Jimmy Moore, Jr.
MERITS N00284 BY: RS Kathleen
Ann Stover 513253
04/13/2015 IMOTION-ACCEPTANCE|RS Jimmy Moore, Jr.
AS TIMELY FILED N00284 BY: RS Kathleen
(BRIEF) Ann Stover 513253
04/14/2015 |ORDER-ACCEPTANCE Respondent's motion to accept brief as
AS TIMELY FILED GR timely filed is granted and
(BRIEF) respondent's answer brief on the
merits was filed with this Court on
April 13, 2015.
05/08/2015 [MOTION-EXT OF TIME |PT State Of Florida FILED AS PETITIONER'S MOTION
(REPLY BRIEF -MERITS)|STATE2 BY: PT Kathryn  JFOR EXTENSION OF TIME FOR
Lane 26341 REPLY BRIEF
05/08/2015 IMOTION-TOLL TIME  |PT State Of Florida
STATE2 BY: PT Kathryn
Lane 26341
05/13/2015 JORDER-EXT OF TIME Petitioner’s motion for extension of
GR (REPLY BRIEF- time is granted and petitioner is
MERITS) allowed to and including May 18,
2015, in which to serve the reply brief
on the merits. NO FURTHER
EXTENSIONS OF TIME WILL BE
GRANTED TO PETITIONER FOR
THE FILING OF THE REPLY
BRIEF ON THE MERITS.
L_!! 05/18/2015 |REPLY BRIEF-MERITS |PT State Of Florida

STATE2 BY: PT Kathryn
Lane 26341

05/28/2015 [ORDER-OA SCHED
(PREV ACCEPTED)

The Court previously accepted
jurisdiction. The Court will hear oral
argument at 9:00 a.m., Thursday,
October 8, 2015. A maximum of
twenty minutes to the side is allowed
for the argument, but counsel is
expected to use only so much of that
time as is necessary. NO
CONTINUANCES WILL BE
GRANTED EXCEPT UPON A
SHOWING OF EXTREME
HARDSHIP.

05/28/2015 |[ORAL ARGUMENT
(CALENDAR

me:///users/cenestedobbsloesk(op/doshua%20T.%200|ive1%20vs....y%?OMoore,Jr.

-Florida%208upreme%2000un%ZOCase%ZODocket.html
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Case Number: SC15-1342 - Active

JOHN W. DOBBS vs. STATE OF FLORIDA

Lower Tribunal Case(s): SD15-977, 482006CF015201000AOX

Date
Doc. Docketed Description Filed By
07/21/2015 NOTICE- PS John W. Dobbs C00618
DISCRETIONARY BY: PS John W. Dobbs
JURIS (DIRECT C00618
CONFLICT)

07/22/2015 No Fee Required

07/22/2015 ACKNOWLEDGMENT Supreme Court Florida FSC
LETTER-NEW CASE BY: Supreme Court Florida
FSC

@ 07/22/2015 DISP-REV DISM NO
JURIS
(STALLWORTH)

@ 07/24/2015 JURIS INITIAL BRIEF PS John W. Dobbs C00618
BY: PS John W. Dobbs

C00618
08/24/2015 MISC. DOCKET
ENTRY
10/05/2015 MOTION- PS John W. Dobbs C00618
REHEARING BY: PS John W. Dobbs
C00618

@ 10/06/2015 DISP-REHEARING GR

10/14/2015 11:46

Notes

HABEAS BELOW

Having determined that this Court is
without jurisdiction, this case is
hereby dismissed. See Stallworth v.
Moore, 827 So. 2d 974 (Fla. 2002).
No motion for rehearing or
reinstatement will be entertained by
the Court.

PLACED WITH FILE

PLACE WITH FILE

RO)

(RC) Petitioner's "Request for
recourse regarding a violation of due
process and possible manifest
injustice perpetrated by this Court, in
the case of John W Dobbs vs. State,
case No. SC15-1342, which has been
closed due to dismissal based on an



Date
Doc. Docketed Description

10/13/2015 ORDER-STAY
PROCEEDINGS FSC
(TAG CASE)

Filed By

Notes

erroncous determination that this
Court was without jurisdiction" has
been treated as a Motion for
Rehearing and is hereby granted.

The proceedings in this Court in the
above case are hereby stayed pending
disposition of State v. Moore, Case
No. SC13-1236, which is pending in
this Court.



Supreme Court of Jflorida

TUESDAY, OCTOBER 6, 2015

CASE NO.: SC15-1342
Lower Tribunal No(s).:

5D15-977; 482006CF015201000A0X

JOHN W. DOBBS VS.

STATE OF FLORIDA

Petitioner(s)

Respondent(s)

Petitioner’s “Request for recourse regarding a violation of due process and
possible manifest injustice perpetrated by this Court, in the case of John W Dobbs
vs. State, case No. SC15-1342, which has been closed due to dismissal based on an
erroneous determination that this Court was without jurisdiction” has been treated

as a Motion for Rehearing and is hereby granted.

A True Copy
Test:

i v B

John A. Tomasino
Clerk, Supreme Court

td
Served:

WESLEY HAROLD HEIDT

JOHN W. DOBBS

HON. TIFFANY MOORE RUSSELL, CLERK
HON. JOANNE P. SIMMONS, CLERK

HON. GREG ALLEN TYNAN, JUDGE




JOHN W. DOBBS vs. STATE OF FLORIDA

Lower Tribunal Case(s): 5SD15-977, 482006CF015201000A0X

Right-click to copy shortcut directly to this page

02/02/2016 04:28

Doc. | Date Docketed Description Filed By Notes
07/21/2015 INOTICE-DISCRETIONARY JURIS (DIRECT |PS John W. Dobbs C00618 BY: PS John W. Dobbs C00618
CONFLICT)
07/22/2015 INo Fee Required HABEAS BELOW
07/22/2015 ACKNOWLEDGMENT LETTER-NEW CASE (Supreme Court Florida FSC BY: Supreme Court Florida FSC
@ 07/22/2015 DISP-REV DISM NO JURIS (STALLWORTH) Having determined that this Court is without jurisdiction, this case is hereby
dismissed. See Stallworth v. Moore, 827 So. 2d 974 (Fla. 2002). No motion for
hearing or rei will be ined by the Court. *** 10/6/2015
REINSTATED ***
T (072412015 JURIS INITIAL BRIEF PS John W. Dobbs C00618 BY: PS John W. Dobbs C00618 PLACED WITH FILE
08/24/2015 MISC. DOCKET ENTRY PLACE WITH FILE
10/05/2015 MOTION-REHEARING PS John W. Dobbs C00618 BY: PS John W. Dobbs C00618 (RC)

L (1000612015 DISP-REHEARING GR (RC) Petitioner’s "Request for recourse regarding a violation of due process and
possible manifest injustice perpetrated by this Court, in the case of John W Dobbs
vs. State, case No. SC15-1342, which has been closed due to dismissal based on an
lerroneous determination that this Court was without jurisdiction" has been treated as
'a Motion for Rehearing and is hereby granted.

10/13/2015 (ORDER-STAY PROCEEDINGS FSC (TAG The proceedings in this Court in the above case are hereby stayed pending
CASE) disposition of State v. Moore, Case No. SC13-1236, which is pending in this Court.
T [02/0212016 (ORDER-SHOW CAUSE (TAG-DECLINE Petitioner shall show cause on or before February 17, 2016, why in light of this
JURIS) Court's decision to discharge jurisdiction in State v. Moore, SC13-1236, this Court
should not decline to exercise jurisdiction in this case. Respondent may serve a reply
on or before February 29, 2016.




Supreme Court of Jflorida

TUESDAY, FEBRUARY 2, 2016
CASE NO.: SC15-1342

Lower Tribunal No(s).:
5D15-977; 482006CF015201000A0X

JOHN W. DOBBS vs.  STATE OF FLORIDA

Petitioner Respondent

Petitioner shall show cause on or before February 17, 2016, why in light of
this Court’s decision to discharge jurisdiction in State v. Moore, SC13-1236, this
Court should not decline to exercise jurisdiction in this case. Respondent may
serve a reply on or before February 29, 2016.
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IN THE SUPREME COURT OF THE STATE OF FLORIDA

JOHN W. DOBBS,
Petitioner,

V. Case No. SC15-1342
5D15-977
STATE OF FLORIDA,
Respondent.

/

REPLY TO PETITIONER'S RESPONSE TO ORDER TO SHOW CAUSE

COMES NOW the Respondents, State of Florida, in reply to
Petitioner's response to this Court's order to show cause why in
light of this Court's decision to discharge jurisdiction in
State v. Moore, SC13-1236, this Court should not decline to
exercise jurisdiction in this case and states:

1. 1In his Petition For Writ Of Habeas Corpus filed in the
Florida Fifth District Court of Appeal, Petitioner argued that
the justifiable use of force instruction on duty to retreat
negated his defense citing to Floyd v. State, 151 So. 3d 452
(Fla. 1st DCA 2014), rev. granted, 168 So. 3d 229 (Fla. 2014).
The Fifth District Court of Appeal denied the Petition For Writ
Of Habeas Corpus on May 18, 2015. The same court denied his
Motion For Rehearing citing to Oliver v. State, 2015 WL 376213
(Fla. 1st DCA Jan. 29, 2015).

2. In Oliver, supra, the First District held that the

defendant waived any claim of fundamental error by affirmatively



requesting and specifically agreeing to the challenged jury
instruction.

3. In Moore v. State, 114 So. 3d 486 (Fla. 1lst DCA 2013),
rev. dismissed, 2016 WL 164157 (Fla. Jan. 14, 2016), the issues
were whether the defendant waived what would otherwise be
fundamental error in the manslaughter instruction regarding
intent to kill and the failure to instruct on justifiable or
excusable homicide. The First District held that mere failure
to object to an erroneous jury instruction is insufficient by
itself to waive a claim of fundamental error based upon the
instruction. This Court declined to, exercise jurisdiction in
Moore.

4. This Court should decline to exercise jurisdiction in
this case as there is no express and direct conflict in the
lower court's decision with a decision of another district court
of appeal or of this Court on the same question of law. Unlike
Moore, defense counsel specifically requested the instruction on
the "stand your ground" portion of the justifiable use of force
which includes no duty to retreat and necessity which requires
the defendant to have "no reasonable means to avoid the danger"
which is the same thing as having a duty to retreat. (See
attached appendix, pgs. 656, 658, 660-661) Had counsel not

requested the "stand your gréund" portion, there would have been



no alleged conflict on duty to retreat, which Respondents do not
concede.

5. Petitioner is correct that defense counsel objected to
the initial provocation part of the justifiable use of deadly
force instruction; however, given the fact that he affirmatively
requested the necessity instruction which included essentially
the same thing, he waived the error just as in Oliver. Also,
the instant case is factually distinguishable from both Moore,
supra and Floyd, supra, in that justifiable use of deadly force
was not Petitioner's sole defense as he also claimed necessity.

6. Last, courts have declined to find fundamental error
where there is a factual dispute as to who was the initial
aggressor. Jackson v. State, 180 So. 3d 1103 (Fla. 5th DCA
2015) ; Woodsmall v. State, 164 So. 3d 696 (Fla. 5th DCA 2015);
Sims v. State, 140 So. 3d 1000, 1003, n. 3 (Fla. 1st DCA 2014).
In ﬁhe instant case, there was a factual dispute as to who was
initial aggressor.

WHEREFORE, this Court should decline to exercise

jurisdiction.



Respectfully submitted,

PAMELA JO BONDI
ATTORNEY GENERAL

Robin A. Compton
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Assistant Attorney General
FL Bar No. 0846864

444 Seabreeze Boulevard
Suite 500

Daytona Beach, FL 32118
(386)238-4990
(386)238-4997 Fax

COUNSEL FOR RESPONDENT

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
above Reply To Petitioner's Response has been furnished by
U.S. Mail to John Dobbs, DOC# C00618, Jackson Correctional
Institution, 5563 10th Street, Malone, FL, 32445, this 29th

day of February, 2016.
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